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STATEMENT OP QUESTIONS INVOLVED 

1. Whether a voluntary confession is rendered inadmis¬ 
sible solely by reason of the fact that it was obtained while 
the defendant was being detained under an illegal arrest. 

2. Whether a confession is involuntary, where the defend¬ 
ant makes it because he believes that he will obtain a fairer 
trial in the jurisdiction where he makes the confession 
than in another, and where such belief is in no way the 
result of suggestions by the police. 

3. Whether there was sufficient evidence that this con¬ 
fession was induced by Government agents to require the 
trial court to submit to the jury the issue of the voluntari¬ 
ness of the confession. 
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1 . . "w. 

COUNTERSTATEMENT OF THE CASE 

Appellant was indicted, along with one John S. Lucas, 
for violation of Section 2312, Title 18, United States Code, 
transporting a stolen vehicle in interstate commerce. The 
indictment was filed on January 3,1950 (J.A. 78). At the 
close of the Government’s case, the court granted a Motion 
for Judgment of Acquittal as to the defendant John S. 
Lucas (R. 101-103). On February 15, 1950, appellant was 
found guilty as charged in the indictment by a jury, and 
on March 10,1950, was sentenced to serve a term of from 
one to three years (J.A. 78). 

Witnesses called by the Government testified in sub¬ 
stance to the following: 

Pasquale Marinelli testified he owned the truck in ques¬ 
tion, identifying it by serial and motor number; that his 
employee, Fred Sample, at the close of the day’s work m 
Maryland, drove the truck to Sample’s home in Washing - 


(i) 
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ton, transporting several employees back to their homes in 
Washington; that he had not seen the trnck since it left the 
job in Maryland at the close of work on January 21, 1949; 
that appellant Williams was a former employee who on 
occasion rode back to Washington in the truck with 
Sample; that appellant Williams also occasionally drove 
the truck when ordered to do so; and that he had several 
of his men looking for appellant for a couple of weeks after 
the truck was stolen, but could not find him (R. 2-8). 

Fred Sample testified that he was employed by Marinelli 
as a truck driver during the time in question; that on the 
evening of January 21, 1949, as was his custom, he drove 
the truck in question to his home, transporting men from 
the job back to Washington, and parking it near First and 
M Streets, S.W.; that he returned for the truck the follow¬ 
ing morning and found it missing; and that he reported 
the theft of the vehicle to the police. He also testified he 
knew the appellant as a former fellow employee of Marinel¬ 
li’s; that he had transported him from various jobs back 
to Washington in the truck on previous occasions; that 
appellant had occasionally driven the truck; and that he 
looked for appellant after the trucks disappearance, but 
could not find him (R. 10-20). 

Walter L. Wilt, a Trooper of the Maryland State Police, 
testified he located the truck in mid-July, 1949, in the woods 
near Pisgah, Charles County, Maryland; that it had been 
stripped of accessories and parts and burned; and that he 
identified it by the serial and motor numbers (R. 20-26). 

Robert J. Raby testified that he operated a service sta¬ 
tion in Indian Head, Maryland, and that the remains of the 
truck in question were purchased by him; he identified the 
truck by the serial and motor numbers (R. 33-35). 

William Donald Washington, a nephew of appellant Wil¬ 
liams, testified he saw a truck somewhat answering the 
description of the truck in question in the woods near an¬ 
other uncle’s farm at Pisgah, Maryland, in company with 
John S. Lucas, in January, 1949; and that the truck then 
had its wheels and tires intact and was not burned (R. 40, 
41). 
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Leroy W. Green, an Agent of the Baltimore office of the 
Federal Bureau of Investigation, testified that he was in¬ 
formed by the Washington office that appellant and Lucas 
were suspected of the transportation of the truck; that he 
took a statement from Lucas after telling him that he and 
appellant were under suspicion; and that Lucas was not 
under arrest at the time (R. 47-48). He sent this statement 
to Agent Nau of the Washington office (R. 100). He stated 
that in the statement Lucas did not admit stealing the truck 
in Washington and transporting it to Maryland, and that 
Lucas did not say that Williams, the appellant herein, took 
the truck (R. 100). The court refused to permit this state¬ 
ment to be read to the jury because it did not implicate 
Lucas in the alleged interstate transportation, but did conf 
tain admissions which might result in Lucas* conviction in 
Maryland for larceny in connection with the removal of the 
tires and wheels from the truck 1 (R. 48-51, 129). 


Karl H. Nau, an Agent of the Federal Bureau of Investi¬ 
gation, testified that, acting upon information received 
from the Baltimore office to the effect that Lucas had im¬ 
plicated appellant in the sale of certain tires, he, in com¬ 
pany with Agent Buscher, went to the home of appellant’? 
mother, and observed the appellant coming across the 
street (R. 55). He testified that he and agent Buscher 
asked appellant if he would accompany them in their car 
to their office for a talk (R. 55-56). He stated that appellant 
opened the door and got in the back of their car voluntarily 
and alone, while the two agents occupied the front seat (R. 

56) . Nau testified that he was not arrested at that time, 
that he was not told that he had to get in the car, and that 
during the ride to the Bureau headquarters, appellant 
asked if he was under arrest and was told he was not (R. 

57) . He stated that they had no warrant for the arrest of 
appellant (R. 67), and that appellant was free to go at any 

1 It would appear that Lucas’ statement was to the effect that 
he drove his own truck down to Pisgah, Maryland, at appellant^ 
request, bought the tires and wheels from the stolen truck (ap¬ 
parently from appellant), and took them back to Washington when, 
he sold the wheels (R. 49). 
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time (R. 68, 70-71). When the agents began to question 
him in their office the doors were left open and he was 
specifically told that he was free to leave at any time; he 
was also advised that he need not make a statement and 
that he could call a lawyer if he so desired (R. 62, 70-71). 

The witness stated that appellant at first denied any 
knowledge of the theft of the truck, bat that he admitted he 
had stolen it after he was told that they had information 
from a man with whom appellant closely associated to the 
effect that appellant had removed and sold the tires and 
equipment and was implicated in the theft of the truck; he 
was also told that they believed “that he knew where the 
truck was, and that he also was believed to have been the 
one that had taken the truck ’ 9 (R. 57-59). The court in¬ 
quired if this information was true, to which the witness 
replied, “We told him what we had already accepted as 
the truth because that was part of the statement which we 
had taken from Mr. Lucas” (R. 59). The statement was 
then reduced to writing, and read and signed by appellant 
(R. 59, 60, 79). 

The witness testified that the agents called the United 
States Attorney’s office and were authorized to arrest the 
appellant, which they did (R. 59-60). Agent Nau testified 
he first saw appellant about noon on December 1, 1949; 
that appellant was interviewed starting at 12:35 p.m.; that 
he signed a written statement at 2:13 p.m.; and that he was 
brought before the U. S. Commissioner within two hours of 
the time when the interview began (R. 56, 60-61). It does 
not clearly appear from his testimony whether the arrest 
occurred immediately after the oral admission of guilt or 
after appellant signed the statement. 2 The Witness stated 

2 At one point in his testimony Agent Nau would appear to 
have said that appellant was advised, prior to the questioning, 
that he was under arrest (J.A. 30). This is contradicted by Agent 
Nau’s other testimony regarding the arrest (J.A. 26-27, 28, 34, 36), 
and by the testimony of Agent Buscher (J.A. 45), for both clearly 
say that no arrest took place until after appellant had confessed. 
We submit that the agent must have been mistaken at this point. 
It will be observed that he was here reciting a formula which he must 
have used numerous times in preparing to question a person being 
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that no promises, threats or intimidation whatsoever were' 
made in order to induce appellant to make the confession 
(R. 62). It was admitted into evidence and read to the jury, 
clearly establishing appellant’s guilt (R. 62-66). 

On cross-examination Agent Nau was asked, “Did you 
promise him any leniency, such as the fact that you knew 
he had committed a crime down in the State of Maryland, 
and that he would stand a better chance as a colored man 
at a trial here in the District than in the State of Mary¬ 
land?” The witness replied, “I don’t recall any such state¬ 
ment; no, sir” (R. 82). 

Agent Lawrence E. Buscher was called as a witness by 
the Government and testified substantially the same as 
Agent Nau. He also testified that no threats, promises or 
inducements of any sort were made to get the defendant to 
give a confession, other than advising him of the informa¬ 
tion they had received from the statement made by Lucas 
(R. 84, 90). He stated specifically that appellant was not 
arrested until after he had signed the written confession 
(J.A. 45), and that at any time prior to that appellant) 
could have walked out of the office freely if he had so 
desired (J.A. 46, 47). 

On cross-examination Agent Buscher was asked, “Now, 
at the time of that interview, did anything come up about} 
the theft of some property from the truck, in the Southerij 
part of Maryland, to the effect that a colored man, if he 

stood trial here in the District of Columbia_as a colored 

man his chances of justice were much better, and he would 
do better to stand trial here, rather than being put in one 
of their hostile jails?” He replied, “Absolutely not, sir’f 
(R. 92-93). That concluded the evidence upon behalf of 
the government. 

The defense called two witnesses, other than the appeli 
lant himself, who testified that they knew appellant well) 
and believed he could not drive an automobile (R. 103-107). 

investigated. In view of the fact that both agents specifically 
stated, when directly questioned on the point, that the arrest took 
plaee after the confession, we submit that no significance should 
be attached to the mechanical recitation of this passage. 
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Appellant took the stand and testified that at the time 
the truck was stolen Marinelli’s employees accused him of 
having stolen it and of having taken it down into Maryland 
(E. 107-109, 120); that when the agents told him to get in 
the car he felt obliged to do so and did not feel free to leave 
(E. 109-110); and that the doors in the office where the 
interview was held were closed and he did not feel free to 
walk out (E. 111-112). At no time did he state that the 
agents told him he was under arrest, or that they ordered 
him to do anything, or that they threatened or mistreated 
him in any way. He admitted giving the agents his state¬ 
ment, but testified that he was lying when he did so because 
he would rather be charged with illegal transportation in 
Washington than with grand larceny in Maryland (E. 115- 
116). He claimed that he had found the truck in the woods 
in Maryland (E. 113,121) and admitted that he had stolen 
its tires (E. 119,121-122), but denied any connection with 
its transportation. 

Appellants testimony with respect to his fears of prose¬ 
cution in Maryland was as follows (E. 113-114,116): 

• * • Well, I knew that I didn’t take no housing off no 
truck, but I did find the truck in Maryland, and I told 
them I did find it, and they said if I said that, or made a 
statement to that effect, that the jury would not believe 
it, and they said too that I would have to go to Mary¬ 
land to stand a grand larceny charge on the statement 
they had from John Lucas. 

Q. Were you afraid of standing trial down there? 

A. I know John didn’t see me take any truck, and I 
said he is trying to drag me into the truck and the 
housing and everything, but I knew what he got from 
the truck was the tires, and he said he had taken the 
truck with me. 

Q. Now, back again to standing trial in Maryland. 
Did you have at that time a particular fear of standing 
trial down there? 

A. Well, I will tell you: In Maryland it seems that 
so far as justice is concerned, it is more like in the be¬ 
ginning you are guilty until you are found innocent. 
In the District you are innocent until you are found 
guilty. 
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He was the one that took the tires from the truck. X 
tried to get in touch with Mr. Marinelli and I said 
where down there he could get in touch with me, and 
I knew I would be accused of taking the truck, and 
when he brought them tires back, John brought them 
back to the District, and I said that rather than have a 
trial in Maryland that I would not own up to transport¬ 
ing the truck, but I was along with the truck when it 
was transported. 


Mr. Nau said, you are going to stand trial for grand 
larceny in Maryland because you took the tires from 
down there, and I said: Rather than stand trial iji 
Maryland for grand larceny, I would say that me and 
John Lucas taken this truck, that we carried it down , 
and I told him I would rather face a charge in Wash¬ 
ington than one in Maryland. 

On cross-examination the appellant admitted initialling 
certain corrections he made in the statement as prepared 
by the agents (R. 117). Also on cross-examination he was 
asked if he was threatened by the agents, and replied: “Nc, 
but they said I had a larceny charge hanging over my head, 
and if I didn’t own up to taking the truck, that on the 
larceny charge, I would have to go to Maryland to stand 
trial” (R. 119). He was asked if he committed larceny in 
Maryland, and admitted he did (R. 119). 

Prior to giving his charge to the jury the court called 
counsel’s attention to the conflict in the testimony as to the 
time of the arrest. He asked whether he should submit that 
issue to the jury, and whether he should instruct them tb 
disregard the confession if they found that the arrest ha<J 
occurred prior to the confession, and if they found that 
the agents had no probable cause to believe appellant had 
committed a felony when they made the arrest. The Gov¬ 
ernment argued that it was immaterial whether the arrest 
itself was illegal, so long as there was no evidence of 
duress in the giving of the confession. The court agreed 
with this position and did not submit the issue of the arrest 
to the jury. (R. 130A-D, 131 A-J.) 
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The court further refused to grant the request of defense 
counsel that he instruct the jury that the confession should 
be disregarded if they found it to have been induced by 
threats of Maryland severity or promises of District le¬ 
niency, on the ground that the evidence did not indicate that 
the agents induced his belief that he would receive better 
treatment in the District, and that what the defendant had 
in his own mind was not pertinent (R. 131L-M). 

STATUTES INVOLVED 

The Fourth Amendment to the Constitution provides: 

The right of the people to be secure in their persons, 
houses, papers and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, sup¬ 
ported by oath or affirmation, and particularly describ¬ 
ing the place to be searched, and the persons or things 
to be seized. 

The Fifth Amendment to the Constitution provides in 
pertinent part: 

No person # * • shall be compelled in any criminal 
case to be a witness against himself • # 

Title 18, United States Code, section 2312 provides: 

Whoever transports in interstate or foreign com¬ 
merce a motor vehicle or aircraft, knowing the same 
to have been stolen, shall be fined not more than $5,000 
or imprisoned not more than five years, or both. 

SUMMARY OF ARGUMENT 

I 

Where a confession is made without threats, promises 
or unlawful inducements of any kind, it is immaterial 
whether the confession was made while the defendant was 
held under an illegal arrest. If a confession is in some way 
the result of the illegal arrest it is inadmissible; but where 
it is merely incidental to, or obtained during, an illegal 
arrest, it is admissible. 


n 

It cannot be said that a confession is involuntarily made, 
for the sole reason that a defendant believes that he will 
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be given a fairer trial in one jurisdiction than in another, 
especially where the belief is not induced by any false repre¬ 
sentations or misleading suggestions on the part of the law 
enforcement officers. 

Ill 

Where there is a lack of any evidence that a confession 
was induced by any unlawful means, the trial court is not 
required to instruct a jury that they should disregard the 
confession if they find it was not voluntarily made. 

ARGUMENT 

I 

A Voluntary Confession is Admissible in Evidence Even 

Though the Confessor is Held under an Illegal Arrest at the 

Time He Confesses. 

Appellant in his brief contends (Br. 10-11) that there is 
here a confession obtained as a result of an unlawful 
search and seizure in violation of the Fourth Amendment 
to the Constitution of the United States. He reasons that 
the appellant was arrested by the F.B.I. agents at the time 
of their original contact with him in front of his home, and 
that they acted without reasonable cause to believe that 
appellant had committed a felony, and were not possessed 
with a warrant for his arrest. Concluding that he was not 
lawfully arrested, appellant argues that his person was 
unlawfully searched (although no physical search of his 
person was made) and his verbal utterances (his confes¬ 
sion) were unlawfully seized. He cites as sole support of 
his argument Nueslein v. District of Columbia, 73 U.S. 
App. D.C. 85,115 F. 2d 690. 

This point looks toward the Fourth Amendment. The 
point is that, regardless of the voluntariness or involuntari¬ 
ness of the confession, the rules of evidence in the federal 
courts require that it be excluded if it has been obtained 
in the course of a violation of appellants rights under the 
Fourth Amendment. In the next point we shall deal with 
the argument based on the Fifth Amendment—the argu- 
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ment that the confession in this case was not made volun¬ 
tarily. 

We clo not admit that appellant was arrested prior to his 
confession. The trial court, as we have seen ( supra, p. 
7), did not decide this issue and did not submit it to the 
jury. But there was abundant, clear and positive evidence 
that no arrest occurred until appellant had already con¬ 
fessed; that his entry into the agents’ car was voluntary, 
and he was told he was not under arrest and could leave 
if he so desired; and that prior to the interview he was 
told that he could call a lawyer or leave if he wished 
{supra, pp 3-5). Appellant, on the other hand, did 
not claim that he was ever told that he was under arrest 
or that he was coerced in any way until after he had made 
his statement. He said only that he “felt” that he was 
not free to leave {supra, p. 6). We submit that on this 
record there can be no doubt that the agents did not arrest 
appellant until he had admitted the illegal transportation. 8 

However, since the trial court did not determine the 
issue, we are bound at this stage to assume that appellant 
was illegally arrested prior to confessing. It is the position 
of the Government that the legality or illegality of such 
an arrest is irrelevant in the determining the admissibility 
of the confession. 

8 An illegal arrest after the making of the statement could, of 
course, have no vitiating effect. See United States v. Mitchell, 322 
U.S. 65, 70. But we believe that this actual arrest was quite proper. 
It is true that the right of P.B.I. agents to arrest without a warrant 
is limited by statute to instances where they have reasonable cause 
to believe that a federal felony has been committed by the person 
arrested and that there is likelihood of escape. 18 U.S.C. 3052; 
United States v. Coplon, — F. 2d — (C.A. 2). But this certainly 
cannot mean that an agent is powerless to arrest when a confession 
has actually been made to him. Even private persons may make 
an arrest under such circumstances {United States v. Lindenfeld, 
142 F. 2d 829, 831 (C.A. 2), cert. den. 323 U.S. 761; Davis v. 
United States, 16 App. D.C. 442, 454-456), and it would reduce 
the statute to an absurdity to require the agents to obtain a warrant 
in a similar case. Furthermore, the agents could well suspect that 
appellant, who had disappeared immediately after the theft, would 
again drop out of sight if freed after giving the statement. 


The Nueslein case, supra, is not, we submit, controlling 
of the case herein appealed. In that case an automobile 
accident had occurred, and one of the vehicles, a taxicab, 
had left the scene before the police arrived. The driver 
of the cab could not be identified, but it was found parked 
a block and a half from the scene, and in it was discovered 
evidence indicating that Nueslein was the owner. Acting 
on this information the police went to Nueslein’s home at 
1:15 a.m. and entered the door without being admitted. 
They found Nueslein in the bathroom, and he admitted he 
was the owner of the vehicle, and had been driving it at the 
time of the accident. The police had neither an arrest nor 
a search warrant. A conviction for drunken driving was 
obtained on this evidence and the testimony of the officers 
he was drunk at the time of arrest. 

In the instant case appellant was arrested (assuming 
arguendo he was arrested) at high noon on a city street. 
He was questioned for a period of from 30 to 45 minutes in 
the agents’ office directly thereafter. No physical place 
was searched, no physical thing was seized. It is apparent 
from a reading of the Nueslein case, supra, that the court 
was shocked at the fact that his home had been entered at 
1:00 a.m. to seek evidence of the commission of a misde¬ 
meanor. 73 App. D.C. at 87, 91. 

The Nueslein case, supra, has not been followed by this 
Court in situations analagous to the instant case. 

Gibson v. United States, 80 U.S. App. D.C. 81,149 F. 2d 
381, cert. den. sub nom. O'Kelley v. United States, 326 U.S. 
724, decided by this Court in 1945, is pertinent in regard 
to the proper construction to be placed on Nueslein. In the 
Gibson case officers unlawfully entered the apartment of 
one O’Kelley, a co-defendant, arrested him and seized cer¬ 
tain contraband property which this Court held should 
have been suppressed as obtained in violation of 0’Kelley’s 
rights under the Fourth Amendment. The Court cited 
Nueslein v. District of Columbia, supra, to the effect that 
O’Kelley had not waived his rights under the Fourth 
Amendment by his alleged consent to the search of his 
apartment at the time of his arrest. However, he was also 
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charged under a second count of the indictment with un¬ 
lawful acquisition of marihuana. The evidence for con¬ 
viction under this second count was obtained entirely as a 
result of certain admissions made by O’Kelley while under 
arrest. The Court said, 80 U.S. App. D.C. at 81: 

The marihuana obtained by the officers from the 
Providence Street house was the basis of the second 
count of the indictment against O’Kelley, and his 
statements to the officers following his arrest, and his 
other statement the next day were, as he admitted, 
entirely voluntary, and though when the first statement 
was made he was under an illegal arrest, we think that 
fact does not require the rejection of evidence volun¬ 
teered by him for reasons sufficient to himself and made 
without force or compulsion or promise of reward. 

It is obvious that the Court did not feel that it was com¬ 
pelled by Nueslein to hold that every voluntary admission 
while under illegal arrest is necessarily an admission 
obtained by virtue of an unreasonable search and seizure. 
Nueslein turns on 

the vital constitutional policy of security in the home 
from general investigations directed toward the hope 
that some evidence will turn up (73 App. D.C. at 85) 

and the admission there was rejected because obtained 
during an invasion of the home. So also in Gibson, 
0’Kelley’s conviction on the first count was reversed be¬ 
cause the consent upon which it was based was obtained dur¬ 
ing an invasion of his home. On the other hand, his subse¬ 
quent admissions in the police station, though yet under 
illegal arrest, were held admissible to support the second 
count. Cf. also Brinegar v. United States, 165 F. 2d 512 
(C.A. 10), affirmed on other grounds, 338 U.S. 160. 

• At common law evidence was admissible no matter how 
obtained ( Nueslein v. District of Columbia, 73 App. D.C. 
at 89), and the only test of the admissibility of a confession 
was voluntariness. 4 Lisenba v. California, 314 U.S. 219; 


4 “Even in criminal cases a confession voluntarily made by a 
person under illegal arrest is generally held admissible.” United 
States v. Lee See, 60 F. 2d 924 (CA. 2). 
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Bram v. United States, 168 U.S. 532; Wilson v. United 
States, 162 U.S. 613; Murray v. United States, 53 App. D.p. 
119, 288 Fed. 1008. Since the Boyd case, however, the rules 
of evidence in federal courts have been changed to exclude 
evidence obtained as a result of an invasion of the defend¬ 
ant’s rights under the Fourth Amendment. Boyd v. United 
States, 116 U.S. 616; Weeks v. United States, 232 U.S. 3S)3. 
Under a further innovation, introduced by the McNabb case, 
confessions obtained in “ plain disregard of the duty en¬ 
joined by Congress upon federal law officers”, to take thdir 
prisoners promptly before a judicial officer, were excluded 
regardless of their voluntary or involuntary nature. 5 
McNabb v. United States, 318 U.S. 332, 344; Mitchell v. 
United States, 322 U.S. 65; Upshaw v. United States, 335 
U.S. 410, 413. And in Nueslein this Court went so far as 
to hold that a confession obtained during a violation of the 
sanctity of the defendant’s home was inadmissible. It 
seems clear from the facts of that case—that the defendant 
was drunk, that he had just been in an automobile collision, 
that it was 1:00 a.m., that the officers invaded his home and 
walked up to the second floor without a sign of consent— 
that this Court felt that the confession had been obtained 
as a result of the officers’ violations of the Fourth Amend- 


5 That question is not presented by the record in this case. 
Appellant was arrested about noon and was taken before the Com¬ 
missioner about 2:30 p.m. However, no objection was made in the 
trial court that this action was not sufficiently prompt, nor is the 
point raised by the brief on appeal. The McNabb rule is notj a 
matter of constitutional right, but is purely a rule of evidence 
which must be properly raised at time of trial. See TJpshaw v. 
United States, supra, 335 U.S. at 414, footnote 2; Council v. Clem- 
mer, 85 U.S. App. D.C. 74, 77,177 F. 2d 22, cert. den. 338 U.S. 8§0; 
Miller v. Hiatt, 141 F. 2d 690 (C.A. 3). Had the matter been raised 
the Government could have shown that there was no unnecessary- 
delay, for the reason that the Commissioner was not present in his 
office. The arrest occurred during the lunch hour; and the Cojm- 
missioner in the District of Columbia has his own private law 
practice and is present in his office only at certain hours of the day. 
A longer delay was held not to be unnecessary in Gamer v. United 
States, 84 U.S. App. D.C. 361, 174 F. 2d 499, cert. den. 337 ULS. 
945. The burden is on the defendant to show that the rule has been 
violated. Patterson v. United States, 183 F. 2d 687, 691 (C.A. 5)[ 
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ment On the other hand, in O’Kelley’s case, where there 
was also an illegal arrest in violation of the Fourth Amend¬ 
ment, bnt where the defendant was obviously in full pos¬ 
session of his faculties when making the confession, this 
Court admitted the statement, since, while made during 
the illegal arrest, it was obviously not a result of such 
arrest. As we shall show in the succeeding point, all the 
evidence in the present record is to the effect that ap¬ 
pellant’s confession was his own free act, and that the 
statement, while given during illegal® arrest, was only 
incidental thereto and cannot be termed a result thereof. 

We submit that there is no justification for applying the 
rule of the McNdbb case to cases in which a confession is 
obtained from a person under illegal arrest. The reason 
for the McNabb rule is clear, for where officers deliberately 
hold an arrested person an undue length of time before 
taking him before a Commissioner, the unavoidable suspi¬ 
cion is that they will exert some type of coercion, physical 
or psychological, in order to obtain a confession. But this 
suspicion does not necessarily attach to an illegal arrest. 
And if the McNdbb rule were to be applied indiscriminately 
to all instances of confessions made during illegal arrest, 
voluntary or involuntary, the effect would be to exclude 
admissions freely made within a very short time after the 
arrest. This, as the Supreme Court made clear in the 
Mitchell case, was not the object of the McNabb rule. 
Mitchell v. United States, supra . Cf. also Martin v. State, 
166 F. 2d 76 (C.A. 4); United States v. Klee, 50 F. Supp. 
679 (D. Wash.); Quan v. State, 188 So. 568. 

Consequently, it is submitted that the legality of the 
arrest in this case was irrelevant so far as the admissibility 
of the confession was concerned. 


“Again, of course, assuming for the purposes of the present 
argument that the arrest occurred prior to the confession and was 
illegal. 
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The Fact That a Defendant Believes That He Will Get a Fairer 
Trial in One Jurisdiction Than in Another, Which Belief Is 
Not Induced by any False or Misleading Suggestions or Rep¬ 
resentations on the Part of the Law Enforcement Officers, 
Does Not Render His Confession Involuntary and Inad¬ 
missible. 

In the previous point we discussed appellant’s contentioh 
that his confession should have been rejected because ob¬ 
tained during a violation of his rights under the Fourth 
Amendment. We turn now to his contention (Br. 11-12) 
that the confession was induced, and was thus obtained in 
violation of his rights under the Fifth Amendment. 7 

To determine the admissibility of a confession, the court 
applies the test of voluntariness to decide whether it can. 
under the circumstances under which it was given, be relied 
upon as being the truth. If the confession is given undei* 
circumstances which indicate it was made under compulsion 
or inducement, as evidence it is less likely to be true and it 
is therefore excluded. Lisenba v. California , supra . 

Appellant testified in this case that he confessed because 
he feared the justice of Maryland courts, where he was told 
he might have to stand trial for grand larceny. What fears 
he may have had were in no way suggested to him, or in¬ 
duced by, his questioners, and in his testimony he does not 
contend they were. He admitted that he was guilty of the 
Maryland offense (R. 119), and the agents did no more 
than inform him that he would have to stand trial there. 
His opinion of Maryland justice was peculiarly his own. 
The relevant testimony of appellant on this point is here¬ 
after set out (R. 113-114): 

* • * Well, I knew that I didn’t take no housing off no 

truck, but I did find the truck in Maryland, and I told 

them I did find it, and they said if I said that, or made 

a statement to that effect, that the jury would not 

believe it, and they said too that I would have to go 

to Maryland to stand a grand larceny charge on the 

statement they had from John Lucas. 

— 

7 “No person • • * shall be compelled in any criminal case to 
be a witness against himself • • 
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Q. Were you afraid of standing trial down there? 

A. I know John didn’t see me take any truck, and I 
said he is trying to drag me into the truck and the 
housing and everything, but I knew what he got from 
the truck was the tires, and he said he had taken the 
truck with me. 

Q. Now, back again to standing trial in Maryland. 
Did you have at that time a particular fear of standing 
trial down there? 

A. Well, I will tell you: In Maryland it seems that 
so far as justice is concerned, it is more like in the 
beginning you are guilty until you are found innocent. 
In the District you are innocent until you are found 
guilty. 

He was the one that took the tires from the truck. I 
tried to get in touch with Mr. Marinelli and I said 
where down there he could get in touch with me, and 
I knew I would be accused of taking the truck, and 
when he brought them tires back, John brought them 
back to the District, and I said that rather than have a 
trial in Maryland that I would not own up to transport¬ 
ing the truck, but I was along with the truck when it 
was transported. 

The only case relied upon by appellant in his argument 
that his hope for better treatment motivated his confession 
and that this hope is sufficient to establish the confession 
was involuntary is Murray v. United States, 53 App. D.C. 
119, 288 Fed. 1008. In the Murray case, this Court found 
the confession to be voluntary, and other than language 
that a confession to be voluntary must be made ‘ ‘ freely, 
voluntarily and without compulsion or inducement of any 
sort”, the opinion contains no further definition of what is 
to be considered ‘‘compulsion or inducement”. The case 
in no way presented facts s imil ar to the one now at bar. 

Lewis v. United States, 74 F. 2d 173 (C.A. 9), presented 
facts directly analagous to those in the instant case. In 
that case there was evidence that the officers had gone so 
far as to suggest to the defendant (a fact not present here) 
that Indians got off more easily than white persons accused 
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of the particular crime (murder). The court, in holding 
the confession voluntary, said (74 F. 2d at 176-177): 

With reference to the false statements and repre¬ 
sentations to the accused concerning the evidence 
against him, it has been held that to obtain the confes¬ 
sion by direct statements of this sort does not render 
it involuntary. (Citing cases.) We see no reason for 
questioning the soundness of these decisions. False 
statements as to the amount of incriminating evidence 
against the defendant might tend to make a guilty man 
confess, but would not have that tendency if the man 
were not guilty unless the statement as to the evidence 
was coupled with some promise or representation in 
regard to the advantage to be gained by a confession, 
or plea of guilty. 

The representation to the defendant that Indians got 
off more easily because they were Indians did not tend 
to procure a confession whether true or false. Thp 
most that can be said of it would be that it tended to 
relieve the Indian from fear of capital punishment, 
and thus make him more comfortable in an admission] 
of guilt than he would have been without that knowl¬ 
edge. There was here neither promise, express or im¬ 
plied, nor coercion, direct or covert. 

The language of Judge Learned Hand, writing for the 
court in United States v. Lonardo, 67 F. 2d 883, 884-885 
(C.A. 2), is pertinent: 

When the accused in a criminal cause was not al¬ 
lowed to take the stand, there was good reason to 
scrutinize jealously confessions on the score of their 
untrustworthiness. But today it must be confessed that 
this consideration has become an anachronism; under 
modern notions all such questions are to be resolved by 
the jury, and the accused can deny or explain his con- ( 
fession if he chooses. Moreover, the exclusion is now 
particularly anomalous, since an accomplice, who is 
under as great provocation to falsify, may testify 
freely. There would seem to be no longer any rational 
justification for the doctrine except that evidence pro¬ 
cured by improper means ought not to be received at 
all; and there would be an analogy for this, at least to¬ 
day, in the treatment of evidence procured by unlawful 
search. But courts have always gone on the theory that 
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the circumstances in which the confession is made must 
be such as prima facie to insure its verity, and we must 
assume that that still remains the law, though in many 
instances it has been pushed to extreme unreality. To 
take the case at bar as an instance; no one can seri¬ 
ously suppose that Lonardo, though innocent, was 
persuaded to acknowledge his guilt because he hoped 
that the court would use him more gently. True, an 
innocent man might be faced with so strong a case 
against him that, if he were indifferent to the stigma 
of conviction as some men are, he would confess falsely 
on the hope that he would be less severely punished. 
But those must be very rare cases, and, unless we are 
to clutch at straws, we cannot reconcile much of the 
law with the theory which it professes to follow. 

* * • * 

Our conclusion is that we are free to decide that the 
inducement of a possibly lighter punishment is not 
ordinarily enough to impugn the verity of a confession, 
and that there were here no added circumstances to 
make a difference. 

The Government respectfully submits, therefore, that 
both on authority and reason, a belief in the mind of a 
defendant, especially where the belief is not falsely induced, 
that he will receive better treatment in one jurisdiction 
than in another, will not make a confession that he says 
was based upon such a belief, in any way induced or in¬ 
voluntary. 


in 

The Trial Court Is Not Required to Instruct the Jury on the 
Voluntariness of a Confession, Where There Is No Evidence 
That It Was Not Voluntarily Made. 

Appellant requested the court below to instruct the jury 
with respect to the validity of the confession, but the court 
refused his request. It is urged (Br. 12-14) that the in¬ 
struction should have been given. The bench conference 
wherein counsel for defendant below made the request 
appears in the transcript as follows (R. 131-J to 131-M): 

MB. LEVIN: May I request that the jury be 
charged on what is a good confession under the law? 
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If they believe that there was a promise or duress that 
they have the right to disregard the confession. 

THE COURT: There is no claim of duress, as far 
as I know. 


MR. LEVIN: Not duress, then, but offering the 
man the inducement of lenience, if they believe that. 

THE COURT: What is there in the case to justify 
that? 

MR. LEVIN: The defendant took the stand under 
oath, and if the jury chooses to believe his testimony, 
they have a right to do so. 

THE COURT: Of course, but what did he say which 
justifies me in giving the charge that you have in mind? 

MR. LEVIN: The fact that if he stands trial i:i 
the District his eventual punishment would be less than 
the penalty he would be apt to suffer in Maryland. 

THE COURT: Did he say that ? 

MR. CONLIFF: Not in those words. 

THE COURT: I understood his contention was that 
he would not get a fair trial in Maryland. 

I didn’t understand him to say that was suggested by 
the officers. 

MR. CONLIFF: It was not clear to me. I don’t 
think he said any specific agent told him that. 

I think he said in the back of his mind was the thought 
that if he didn’t say something here, he would go 
down into Southern Maryland where he would not be 
treated as well. 

THE COURT: Of course, if the jury believes that 
his confession was false they have a right to disregard 
it. I don’t think that the Court is required to do that, 
unless there is something in there to the effect that the 
officers suggested the advisability of making the con¬ 
fession in order to relieve him from any pressure in 
Maryland. 

The Court thinks there is no occasion for the Coutf; 
to do that. I don’t remember any testimony about thatl 

MR. LEVIN: I think the law on the matter of con¬ 
fession is if that at the time the person making the 
confession has in his mind, has some belief that by 
making the confession he can expect some favor or 
some leniency, then the common law rule is that the 
confession is not good. 
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THE COURT: That is not the law, sir, and it never 
has been. 

If the jury says to itself: I believe that fellow is 
telling the truth and that the reason he made this 
statement was not because it is true but because he 
thought it was the best thing for him to do, they will 
say: We will find him not guilty. They have the right 
to reach that conclusion as a matter of fact, but for the 
Court to say, as a matter of law, that if for some reason 
of his own he had it in his mind that he better make 
the statement, and that they must disregard it, even if 
they believe it to be true, that is not the law. 

MR. LEVIN: I am not trying to say that. 

THE COURT: That is what you did say. 

MR. LEVIN: I am sorry about that I say: If the 
circumstances surrounding the man at the time he 
makes the admission are such that he is led to believe 
by making the admission he can expect some favor or 
leniency, then it is not good. 

THE COURT: I do not think that there were any 
circumstances of that kind. I cannot do that. 

Let the jury come in. You have an exception, of 
course. 

There was no evidence whatsoever that the confession 
was obtained by threats or inducements. Appellant ad¬ 
mitted that he was not threatened or mistreated (R. 119). 
The theory of the defense was, not that the confession was 
coerced and involuntary, but that it was untrue because ap¬ 
pellant preferred to take his chances on a trial in the Dis¬ 
trict rather than be sent back to Maryland. But this alleged 
untruth was obviously the result of appellants own free 
act. The agents said nothing to indicate that he would re¬ 
ceive worse treatment in Maryland than in the District. 
The jury, as the trial judge pointed out, could take this 
theory into consideration in determining whether to believe 
the confession—this was matter for argument—, but there 
was nothing in the record upon which they might properly 
decide that the confession was not voluntarily made. It is 
respectfully submitted that, since the confession was clearly 
admissible, assuming all that appellant testified to as true, 
the trial judge was not required to submit the issue of 
voluntariness to the jury. 
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CONCLUSION 

It is respectfully submitted that the court below did no : 
err in admitting the confession into evidence or in refusing 
to instruct the jury as to the voluntariness of the confessionl 
and that the judgment should accordingly be affirmed. 

George Morris Fay 
United States Attorney 

John C. Conliff, Jr. 

Joseph M. Howard 
Raymond E. Baker 
Assistant United States Attorneys 
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JOINT APPENDIX 

[1] Washington, D. C. 

Monday, February 13, 1950. 

The above-entitled case came on for trial at 12:15 o’clock 
p.m., on Monday, February 13, 1950, in the United States 
District Court for the District of Columbia, in the Court¬ 
house, at Washington, D. C. 

[54] KARL H. NAU 

was called as a witness by the United States and, being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. CONLIFF: 

Q Will you please state your full name to the Court and 
jury? 

A Karl H. Nau. 

Q Karl H. Nau? 

A That is right 

Q And you are a special agent of the Federal Bureau of 
Investigation? 

A That is right. 

Q To what office are you assigned? 

A The Washington Field Office. 

Q Did you have occasion to take the defendant Robert 
W. Williams into custody, sir? 

A Yes, sir. 

[55] Q Tell us the circumstances, please. 

A We received information from our agent in Baltimore 
that Mr. Lucas had implicated Mr. Williams in the sale of 
certain tires. 

Q Now, as a result of the information you received from 
Baltimore, sir, what did you do? 

A We went to the home of Mr. Williams’ mother. How¬ 
ever, before we arrived at that house, we observed Wil¬ 
liams walking across the street, and we called to him and 
asked him if he would get in the car and go to the office 
with us, and we would like to question him in regard to 
this case. 
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Q Was he put under arrest at that timet 

A No, sir, he wasn’t. 

Q Did he voluntarily accompany you to the office t 

A Yes, he did. He got in the back of the car, and the 
other agent, Mr. Buscher, and I remained in the front seat. 

BY THE COURT: 

Q Did you tell him anything to indicate he had to get in? 

A No, sir. 

BY MR. CONUFF: 

Q What did you tell him, sir? 

A I in effect stated to Williams, “Would you go to the 
office with us? We would like to question you about the 
[56] case,” or “We would like to talk the matter over 
with you.” 

I don’t think I told him at that time about the case. I 
told him we had our information at the office and we de¬ 
sired to talk with him there. 

Q I believe you said he got in the back of the car and 
you were in front? 

A Yes, sir. 

Q Was anybody else with you? 

A Mr. Buscher. 

Q Where was he? 

A In the front of the car. 

Q Was anybody else in the back of the car? 

A No, sir. 

Q Where did you go? 

A To the Washington field office. 

Q How long after you first saw this man on the street 
did you start talking to him? 

A I would say approximately 15 or 20 minutes. 

Q What was the conversation you had with him? 

A After we got to the office? 

Q Yes. Well, any conversation you had with him . You 
have already testified as to the conversation you had prior 
to getting in the car. 

Did you have a conversation with him in the car on the 
way to the office? 
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[57] A Only in so far as he asked if he was under arrest, 
and we told him “No,” and he also asked what was it all 
about, and we told him that we would discuss the matter 
after we got to the office and had the information in our 
report available at that time. 

Q Now, what was the date you talked to him? 

A It was approximately December 1st. 

Q 1949? 

A Yes, sir. 

Q Now, what was the conversation you had with him 
after you arrived at the Washington Field Office? 

A After we arrived we did tell him that we would like 
to discuss the information that we had received regarding 
the 1947 Chevrolet truck. 

Q Did you tell him what information you had received? 

A I believe we did; yes, sir. 

Q What did he say, if anything? 

A At first he denied anything about it, any implication 
in regard to the truck. 

He stated that he had worked for Mr. Marinelli at one 
time, but that he was no longer employed by him. 

He stated that he had met Lucas and he knew who Mr. 
Lucas was, but in so far as any admission that he was in¬ 
volved in the theft of the truck at first, no, sir, he denied it. 

[58] Q Now, did there come a time when he changed his 
story? 

A Yes, sir, it was. 

Q How much after you first started to talk to him? 

A I would say approximately 30 minutes. 

Q Was there any reason? Did you tell him anything that 
caused him to change his story? 

A In our talk with the defendant Williams, we brought 
out certain facts which we had in our possession. 

Q What facts? Tell the jury and the Court, please, what 
you told him. 

A The information that we had received was— 

Q (Interposing) Well, sir, we are not interested in the 
information you received, but did you tell the defendant 
what the information was? 
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A Yes. 

Q What was that? 

A We told the defendant that he had taken, or that he 
was implicated, in the theft of the truck, that he had taken 
certain tires and equipment from the truck and that he had 
sold this equipment. 

We told him that another man who he knew, who was 
closely associated with him, connected the defendant and 
identified the defendant and implicated him, and that he 
knew where the truck was, and that he also was believed to 

[59] have been the one that had taken the truck. 

BY THE COURT: 

Q Well, now, when you told him what you did, were you 
telling the truth or were you misleading him? 

A No, sir, we told him what we had already accepted as 
the truth because that was part of the statement which we 
had taken from Mr. Lucas. 

THE COURT: I see. All right. 

BY MR. CONLIFF: 

Q Now, after giving the defendant the information re¬ 
ceived in the statement from Mr. Lucas, did the defendant 
say anything further? 

A Right after he observed or received most of the infor¬ 
mation that we had given him, he then admitted that he had 
done the theft with Mr. Lucas, is the way he put it, involv¬ 
ing the theft of the truck. 

Q Did you reduce his statement to writing, sir? 

A Yes, sir. 

Q How long did you talk to him before he was placed 
under arrest? 

A I would say, approximately 40 or 45 minutes. 

Q What was the occasion for you placing him under 
arrest? 

A After he had admitted the theft of the truck with Mr. 
Lucas, we then consulted the District Attorney, who 

[60] advised us that we had sufficient evidence based on 
his admission to take him into custody. 
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Q Now, how long did yon keep the man in custody from 
the time you first saw him on the street until the time that 
he gave this written statement and until the written state¬ 
ment was completed? 

A Well, we reduced that to an interview letter, which I 
have in my possession. If I could refer to it, I could give 
you that. 

Q When was that made? 

A Immediately during the time that he was interviewed . 

Q If you would look at that would it refresh your recol¬ 
lection as to the time, sir? 

A Yes, sir, it would. 


MR. CONLIFF: I respectfully submit the witness may 
refresh his recollection from that. 

THE COURT: Very well. 

THE WITNESS: Mr. Williams was interviewed starting 
at 12:35 p.m. on December 1,1949. 

He admitted participation in the offense at approximate¬ 
ly 1:25 p.m. The interview was concluded at that time, and 
the statement was immediately taken, and the statemen t 
was turned over to the defendant for his signature at 
approximately 2:05. 

After he had read the statement and signed it, his name 
[61] was affixed to the document at 2:13 p.m. 

BY MR. CONLIFF: 

Q Was he taken before the United States Commissioner ? 

A He was taken immediately before the Commissioner 
after that. 

Q The same afternoon? 

A The same time; yes, sir. 

Q As I gather from that letter that you have just re¬ 
freshed your recollection on, sir, did you talk to the man 
for less two hours before taking him before the Commis¬ 
sioner? 


A Yes, sir. 

Q Now, have you the statement that was reduced to 
writing, sir? 
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A Yes. 

Q Now, whose writing is this on these three pages? 

A That is my writing, sir. 

Q Whose signature is this that appears at the bottom? 

A That is the defendant’s signature. 

Q Whose names are those on the left-hand side? 

A The first name is Special Agent Lawrence Buscher of 
the FBI, and the next witness is myself. 

Q That meant Buscher and yourself were present at the 
time Williams signed this statement? 

A Yes, sir. 

Q Tell us the mechanics under which the statement was 

[62] taken. 

A Before Williams, the defendant, was interviewed—in 
fact, he was advised that we wanted to talk with him re¬ 
garding this case, and we advised him at that time that he 
was free not to make any statement to us whatsoever. We 
further advised him that he was under arrest and any 
statement he made would be purely voluntary. We also told 
him that he had a perfect right and privilege, if he desired, 
to call a lawyer before he made any statement to us. 

Q Did you make any promise that it would be beneficial 
for him if he did make a statement? 

A No. 

Q Did Mr. Buscher? 

A No, sir. 

Q Did you make any threats against him or intimidate 
him in any way in order to obtain the statement? 

A No, sir. 

MR. CONLEFF: After counsel looks at the statement, I 
will offer it in evidence, Your Honor. 

May it be received, if the Court please? 

May I have permission to read it to the jury? 

THE COURT: Yes, sir. 

(Thereupon the document was received in evidence and 
marked Government Exhibit No. 1.) 

MR. CONLIFF: This is the statement: 

[63] “Washington, D. C. December 12, 1949.” 


31 


BY MR. CONLIFF: 

Q I call your attention to that date, sir. Is that the 
correct date? 

A No, sir. The date was December 1st. That is the date 
it was made. 

Q Will you explain how it happened to have December 
12th, if you recall? 

A I wrote December in the form of figures on the pappr 
at first, and then put December in front of it and I forgot 
to take the 2 off of it. 

The correct date of the interview was December 1, 1949. 

MR. LEVIN: I can’t hear you. 


THE WITNESS: The correct date of the interview w^s 
December 1, 1949, instead of December 12th, which was bn 
the first part of the front page. 

BY MR. CONLIFF: 

Q And that is indicated by the signature at the end? 

A Yes. 

Q And the date appears after the signature? 

A Yes. 

MR. CONLIFF: Continuing the statement: 

“I, Robert Mitchell Williams, make the following volun¬ 
tary statement to Special Agents Karl H. Nau and Law¬ 
rence E. Buscher of the Federal Bureau of Investigation, 
[64] after having been advised by them that I do not have 
to make any statement and any statement that I do make 
may be used as evidence in any court of law. I have been 
advised I have a right to talk to a lawyer before making 
this statement. No threats, promises or duress have been 
used to induce me to make this statement. 

“I was born on September 3, 1921, at Pisgah, Maryland, 
and I now reside at 824 Fourth Street, Southwest. 

“I was employed for Pasquale Marinelli in the construc¬ 
tion business. Fred Sample, a driver, would collect several 
men from the job and drive us home, and then the next 
morning would drive by and pick us up and take us to the 
job. John Lucas, who at the time lived with my uncle, 
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Charles Thompson, 1033 58th Avenue, Fairmont Heights, 
Maryland, saw me riding on the truck on several occasions. 
He told me the truck I had been riding on had large tires 
on it. He said he could use these large tires on his truck 
as he was going in the coal business and could use the 
larger tires. 

“About January 21,1949,1 met John Lucas at the Harlem 
Hall on Fourth Street, Southwest. He said this was a good 
night to get the tires from off the truck as it was foggy. 

“I got in the truck with him and he drove around to 
First and M Streets, Southwest, where we saw the truck. 
He parked his truck on the street. We both got in the 1947 
Chevrolet, two and a half ton dump truck, which belonged 
[65] to my former boss, Pasquale Marinelli. John Lucas 
drove this truck away. There was no key needed as the 
ignition switch was not working. Lucas said he was going 
to drive the truck some place and leave it after getting 
the tires. 

“John Lucas drove this truck out M Street, Southwest, 
across the bridge at 11th Street and down to Pisgah, Mary¬ 
land. I was riding with him all the way on the front seat. 
When we got down to Pisgah, Maryland, it was too dark, 
cold and foggy to take the tires from the truck, so we left 
the truck in the woods. We hitch-hiked a ride back to Wash¬ 
ington, D. C. and arrived at about 2 pjn. the next after¬ 
noon. We stole the truck about 3:30 in the morning and 
spent most of the next morning in Pisgah, Maryland. 

“When we got back to Washington, D. C. I went to my 
girl friend, Louise Robinson, and Lucas went to get his 
truck. 

“About two or three days later, I went down to Pisgah, 
Maryland, to see if the truck was still there. I saw the 
truck parked in the woods just as we left it. I then called 
John Lucas and told him it was still there and for him to 
come on down. 

“John Lucas drove down with Mike Washington, my 
nephew. 


“I met John Lncas out on the road and when I saw Mike 
I made him go to my brother’s house in Pisgah, Maryland, 
John Lucas and I then went to where the truck was parkedl 
and John Lucas and I removed the six wheels and tires; 
from the [66] truck. We put the six wheels and tires ih 
John Lucas’ truck and drove back to my uncle, Charles; 
Thompson, where we threw the wheels and tires off in th< 
yard. He tried to fit one of the wheels on to Lucas’ truck 
but it would not fit. The lugs were spaced different and thi 
tires were too big to use. So Lucas burned the tires and 
we brought the wheels to the Kennilworth Junk Yard where 
we sold them. I don’t recall how much money we got but we 
split the amount. 

“This is all that I know of that was removed from the 
truck in Pisgah, Maryland. 

“I have read this statement on this and two other pages 
and it is true to the best of my knowledge. 

“Signed, Robert Mitchell Williams. 

“Witnessed, Lawrence E. Buscher, Special Agent, FBI, 


1-21-49. 

“Karl H. Nau, Special Agent, FBI, 12-1-49.” 

BY MR. CONLIFF: 

Q Now, Mr. Nau, did you check with the Kennilwortlji 
Junk Yard about the statement of Williams about the 
wheels that he had made? 

A Yes, sir, I did. 

Q Were you able to find out anything, sir? 


A No, sir. The man at the junk yard said they had s< 
many people coming in selling junk, and they didn’t keei 
any records of the scrap they bought and cut up, and tha 
[67] he would not know about them. 

Q Did you see any wheels at the yard when you wer 
there? 

A There were quite a number of wheels there; yes, sir. 

Q Was there any way of identifying them? 

A No. They cut them up as soon as they receive them. 

MR. CONLIFF: You may examine. 
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CROSS EXAMINATION 
BY MR. LEVIN: 

Q Mr. Nan, at the time that yon picked up the defendant 
Williams, did you have a warrant? 

A No, sir. 

Q Now, you say that you didn’t place the defendant 
Williams under arrest? 

A No, sir, not at that time. 

Q By that you mean, you didn’t come up to him and say, 
“You are under arrest”? 

A That is right. 

Q But you did drive your car up and you opened the 
door and ask him to get in? 

A No, sir. He opened the door himself. 

Q Did you ask him to get in? 

A Yes, sir. 

Q Did he know who you were or what? 

[68] A No. After he got in the car, I identified myself. 
Q You didn’t identify yourself before you asked him 
to get in the car? 

A No, sir. 

Q He just got in the automobile not knowing who you 
were or what you were? 

A Yes, sir. 

Q After he got in the automobile, did you identify your¬ 
self? 

A Yes, sir. 

Q Was the door shut of the automobile? 

A Yes, sir. He got in and closed the door. 

Q Now, if he wanted to leave, would he have been able to? 
A Yes, sir. 

Q Would you have stopped him? 

A No, sir. 

Q Now, how many years have you been associated with 
the Department of Justice as an agent? 

A Eight years, sir. 

Q Eight years? 

A Yes, sir. 
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Q And in that time yon have had many dealings to do 
with various criminals and the various types? 

A Yes, sir. 

[69] Q Is that true? 

A Yes, sir. 

Q And when these people or other persons, not criminals, 
come in contact with the FBI men, don’t you believe for a 
fact that they think of themselves as detained or undir 
arrest? 

A I don’t know what they think, sir. 

Q In your experience, have you ever known anyone tio 
walk away from you while you were interviewing them? 

A Yes, sir, I have had that happen. 

Q Then you took him down to the Washington offic^; 
is that true? 

A That is true. 

Q And he got out of the automobile? 

A Yes, sir. 

Q And he was escorted to the office? 

A No, he walked right with us. If that is what you mea 
by escorted; yes, sir. 

Q There were two men? 

A That is true. 

Q And he walked in between the two men? 

A Not necessarily. Now, I don’t recall the exact manned 
in which he walked. He wasn’t handcuffed. He was free 
and walked wherever he desired at the time. 

Q Did he walk in front of the two men, you and the 
[70] other man? 

A I don’t recall whether he did at any time, but it was 
always permissible for him to do so if he desired. I can’t 
recall whether he walked in between, or in front, or behind. 
There was a time when we got out of the car with him, but 
he was free to go wherever he wished to at that time. 

Q Then you took him inside? 

A That is true. 

Q Into a particular office? 

A My office; yes, sir. 

Q How large is that office? 
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A My particular room? 

Q Yes, where you took him. 

A Well, I would say, roughly 15 feet square. 

Q And you took him inside and sat down, or did he sit 
down? 

A He sat at a desk. 

Q How many doors are there to your office? 

A That particular room has three doors. 

Q Were they open or shut? 

A They were all open. 

Q Wide open? 

A Yes, sir. 

Q Then he could have gotten up and walked out and you 
[71] would not have detained him? 

A That is correct. 

Q From your observation of him, would you say that he 
realized that day, or did he act as a man would who was 
being detained by a police officer? 

A It is rather difficult for me to answer a question like 
that. I don’t know how the defendant felt. 

Q I am asking you from your observation, did he act 
as though he were a man being detained, or could he have 
gotten up and walked out if he wanted? 

A He could have gotten up and walked at any time. I 
don’t know if he felt as if he could go. I don’t know how 
he felt in that respect. 

We told him he was free to go at any time he wanted to. 
He wasn’t under arrest. 

BY THE COURT: 

Q You say who told him? 

A I told him he was free to go whenever he wanted. 

BY MR. LEVIN: 

Q In your conversation with him, was that purely as 
people just chat, or did you speak in strong and affirmative 
terms? 

A No. When we started to talk to him, we talked to 
him on a polite basis. To obtain information, you have 


to talk to talk to people politely in order to get informa- 

[72] tion from them. 

Q Then you are saying in your past experience people 
don’t voluntarily blurt out a confession? 

A They don’t unless you have evidence to show they 
have been involved in difficulty, and then they admit cer¬ 
tain things. 

Q Then some events transpire from the time they first 
are taken into custody? 

MR. CONLIFF: I object to this. It is what is done 
in this case, not what is done in other cases. 

THE COURT: Well, the Court thinks it is legitimate 
examination by defense counsel. This is a man that has 
wide experience, talking to an ignorant colored man, and he 
wants to find out how he got the information. 

The Court thinks the cross examination is legitimate, sir. 

BY MR. LEVIN: 

Q Now, on direct examination you said that at first he 
denied having taken this vehicle across a state line? 

A That is right. 

Q And that some 30 minutes later he made this volumi¬ 
nous statement which we have here? 

A That is right. 

Q And then something had happened from the time that 
he denied it to the time he made the statement about 30 

[73] mintues later; is that true? 

A Thirty minutes, approximately, yes, sir. 

Q And that he voluntarily took this changed attitude 
without any inducement from you or the other officers 
present? 

A That is right. 

Q Now, from your experience of eight years in the de¬ 
partment, don’t you think that is a little strange and 
unusual? 

A No, sir. 

Q Now, just what did you tell him in the 30-minute 
interval when he changed from denial to admittance? 
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A During that 30-minute interval, I all but practically 
read the signed statement, or the statement that had been 
given to me, or which I had received from the special 
agent in Baltimore, and I indicated to him by my questions, 
along those lines, all of the facts that were contained in 
that particular statement. 

I questioned him regarding each particular incident of 
it, to ask him and to try to find out from him if he wasn’t 
involved in this difficulty. 

That is the period, that consumed 30 minutes prior to the 
statement. After he heard all that information, it was 
after that he voluntarily said, yes, I was with him, or Lucas 
was right with me at the time. 

Q Did you show him any of those statements that you 
[74] had? 

A I had the paper there. I didn’t show it to him so he 
could read it, but I was reading the statement in my hand. 

Q He would get the impression that you were reading 
from a particular statement and that the statements you 
made to him were statemens from that paper; is that true? 

A Yes, sir. 

Q And he had no way of knowing whether or not these 
statements that you were making were the true statements 
from that paper that you were reading? 

A Repeat that. 

Q He had no way of knowing that the statements that 
you were making to him were a true representation of the 
statement? Did you show him the entries on this particular 
piece of paper? 

THE COURT: That would not be the question. The 
question would be whether the officer was in good faith and 
stated to him just what information he had received. He 
had stated that he had received information. 

Now, you have the right to cross examine him on that, 
but whether Williams could see the paper is irrelevant. 

MR. LEVIN: I was trying to make the point of trickery, 

which Your Honor had raised vourself on the direct ex- 

•» 

animation. 
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[75] THE COURT: Well, now, that is all right abotit 
trickery, but if he was telling Williams the truth from that, 
there is no trickery about it, whether Williams knew what 
was on the paper or not, if he was telling the truth. 

BY MR. LEVIN: j 

Q Isn’t it a fact that you told him that Lucas had ad¬ 
mitted this theft? 

A No, sir. 

Q Isn’t it a fact that you told him that Lucas said they 
had taken the car together, and that Lucas had said that 
Williams had taken the car? 

A No, sir. 


Q Isn’t it a fact that he became very angry and in a 
vehement mood, and he made the statement against Lucas 
with that in mind? 

i 

A No, sir, he was never angry. 

Q Now, in that statement that he made, did you check 
that with the corresponding evidence that you had in this 
case to see if it all fitted together? 

A Did I check it? 

Q Yes, sir. 

A No, sir. The statement that he wrote was his own 
statement, and I didn’t check it to see whether the state¬ 
ment was true and corresponded to the facts. 

The defendant knew what he wanted to say, and I took it 
[76] down as he gave it. 

Q And you made no efforts to verify the details of th^ 
statement? 

A No, only in so far as the selling of the particular rims 
to the Kennilworth Junk Yard, and only in so far as con¬ 
versation that I had with him regarding a case in other) 
matters, but not that he gave in the statement. 

Q For instance, in the statement there was a statement! 
by him that he had no keys to drive the truck? 

A That is what he said to me. 

Q You made no effort to verify that one way or the other? 

A No, sir, I didn’t. The truck wasn’t in my territory. 
The truck was in the territory of the Baltimore office, 
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and at the recovery of the truck, the inside of it was so 
mutilated and burned that I don’t know of my own knowl¬ 
edge whether that could be done or not. 

Q And if the truck driver of this truck said he drove 
the car with keys in it, and drove it in with keys that night, 
it would be in conflict with the statement? 

A If he said that, yes, sir, but I didn’t interview him. 

Q Other than this statement that you took from the de¬ 
fendant Williams, is there anything else that you have 
that implicates him in this crime? 

[77] MR. CONLIFF: I object, if the Court please. 
That calls for a conclusion of the witness. 

THE COURT: He is under cross examination. He can 
answer. 

THE WITNESS: Repeat the question. 

BY MR. LEVIN: 

Q Other than the statement which you took from the 
defendant Williams, did you have any other evidence that 
implicates him with this crime? 

A Well, the circumstance that he formerly had worked 
with Mr. Marinelli was a factor which we took into con¬ 
sideration. We took into consideration the implications 
of him advising me that he had talked with Lucas. He was 
friendly with Lucas. 

AJso that he had while serving in the D. C. Jail, he had 
advised me that Lucas—he had heard that Lucas went 
down and received certain hydraulic housing that was in the 
woods. 

Q He was in the D. C. Jail for this? 

A No, sir. 

Q For some other crime? 

A Yes, sir. That while he was there he heard of Lucas, 
that he had gone down there and taken the hydraulic 
housing and had sold that housing to another man by the 
name of Gibson. 

[78] Taking those factors into consideration, along with 
the statement he gave us, signifies that he was involved in 
this difficulty. 
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Q In other words, anybody working on this job or who 
had been a friend of Lucas’ would be under suspicion by 
your department! 

A No, sir. 

Q You have just stated— 

A (Interposing) I said it can be taken into considera¬ 
tion. 

THE COURT: Do not argue with the witness, please. 
. BY MR. LEVIN: 

Q You know there was a change in the statement! 

A Yes, sir. 

Q Was there any other change in the statement from 
the time Williams signed it! 

A Were there any other changes made from the time 
he signed it! 

Q Yes, sir. 

A No, sir. 

MR. CONLIFF: I object to that because there is no 
change made after he signed it. It speaks for itself. 

THE COURT: I suppose counsel has some basis for his 
question. If he has no basis for the question, he should 
not have asked it, of course. 

[79] BY MR. LEVIN: 

Q Now, after this paper was written by the ones who did 
write it, and it was submitted to the defendant Williams, 
how long did it take to read it! 

A Oh, I would say, approximately five minutes. 

Q Did he study it or just seem to gaze over it and sign it! 

A Well, he read it through. I don’t know whether he 
actually studied it because he was questioned in much the 
sentences that are written in the statement, and the sen¬ 
tences are written as we questioned him. 

Q Now, as these sentences are written and they are read, 
do they correspond to the way the defendant Williams 
talks, or with his intellectual level! 

A I would say, no. 
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Our method, if I may be permitted to use that word, when 
we question an individual, you question him about certain 
facts in the case. 

We ask him all about it, and we try to go into all the rami¬ 
fication that is possible in order to find out the true facts. 

The fact that he was born on September 3, 1921, for ex¬ 
ample, was something that we used to more or less identify 
that individual. 

He was employed by Pasquale Marinelli in the construc¬ 
tion [80] business. That is my phrase which brings out 
the facts that he told me, that he was employed by Mr. 
Marinelli in the construction business. 

I wasn’t too much aware of whether that was the defend¬ 
ant’s particular language that he would have used at the 
time. 

I questioned him, and I said, “ Where were you em¬ 
ployed ?” Or I asked, “Have you ever been employed by 
Mr. Marinelli ?” 

And he said, “Yes, I have been employed by Mr. Marin¬ 
elli.” 

So then I wrote down, “I was employed by Mr. Pasquale 
Marinelli in the construction business.” 

We proceeded with the statement in that manner, and the 
phrases or the sentences were written by me as I have 
indicated was my custom. 

Q Then this is not a verbatim transcript of what the 
defendant Williams said to you or anybody else present? 

A If you mean, did he dictate that statement to me ver¬ 
batim, no, sir, he didn’t. 

Q Then it is not such a statement as the reporter is now 
taking down of our conversation? 

A No, sir. 

Q Now, I want to ask you this question: The statement 
that I am now pointing to is that in the handwriting of the 
defendant Williams? 

A Which one? 

[81] Q Would you read that, please? 

A This? 
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Q Yes. 

A “This is all that I know of that was removed frjom 
the truck in Pisgah, Maryland.” 

Is that the statement? 

Q Yes, sir. 

A This is my statement. 

Q It is not in his handwriting? 

A No, sir; that is mine. 


Q What is his handwriting? 

A “I have read this statement on this and two other 
pages and it is true to the best of my knowledge.” 

This statement is in the defendants handwriting. 

Q May I ask you this question: Why did you have the 
defendant write that statement in his own handwriting and 
not have him write the whole transcript or the rest of the 
statement in his own handwriting? 

A We just do that, or that is done to indicate that he has 
read that statement, and therefore the words of the state¬ 
ment to indicate he read the statement and that the state¬ 
ment is true. 

Q Now, in soliciting the statement from him, did ypu 
threaten him in any way? 

A No, sir. 

, [82] Q Did you promise him any leniency, such as the 
fact that you knew he had committed a crime down in t}ie 
State of Maryland, and that he would stand a better chance 
as a colored man at a trial here in the District than in the 
State of Maryland? 

THE COURT: Say “Southern Maryland.” 

THE WITNESS: I don’t recall. 

THE COURT: He gets a fair deal on the Eastern Shore. 

THE WITNESS: I don’t recall any such statement; no, 


sir. 


MR. LEVIN: That is all. 
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[83] LAWRENCE E. BUSCHER, 

was called as a witness by the United States and, being first 
dnly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. CONLIFF: 

Q Will you please state your full name to the Court and 
jury? 

A Lawrence E. Buscher. 

Q You are a special agent of the Federal Bureau of 
Investigation? 

A That is right. 

Q How long have you been employed by the Bureau? 

A Approximately five years. 

Q Showing you, sir, what has been marked as Govern¬ 
ment Exhibit 1 for identification, would you look at that, 
please? 

A Yes, sir. 

Q Have you ever seen that before? 

[84] A Yes, sir. 

Q Is that signature on the third page of that paper your 
signature? 

A Yes, sir. That is my signature right here (indicating). 

Q Were you present when that statement was taken, Mr. 
Buscher? 

A Yes, sir, I was. 

Q Were you present when the defendant got in a certain 
automobile and rode to the Washington Field Office? 

A Yes, sir. 

Q Were you with the defendant continuously from the 
time he got in the automobile until he signed that state¬ 
ment, sir? 

A I was. 

Q At any time that you saw him were any promises made 
to him ? 

A No, sir. 

Q Were any threats made against him? 

A No, sir. 

Q When was he taken into custody? When was he ar¬ 
rested? 
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A He wasn’t arrested until such time as the case h$d 
been presented to the United States Attorney, approxi¬ 
mately 1:30 or 1:40 that afternoon. 

[85] Q Was that subsequent to or prior to the signing 
of the statement? 

A That was subsequent to the signing of the statement, 

ME. CONLIFF: Thank you, sir. 

You may examine. 

CROSS-EXAMINATION 

BY MR. LEVIN: 

Q Mr. Buscher, when you and Agent Nan approached 
the defendant Williams, did you have a warrant? 

A We did not. 

Q And when the defendant Williams came over to you 
automobile, what did you say to him? 

A We told him we would like to talk to him . 

Q Is that all you said? 

A That is right. 

Q Did he then get in your automobile? 

A That is right. He got into the left-hand side, in the 
back seat. 

Q With or without invitation from you? 

A He just came over and opened the door and got 
himself. 

Q You mean when you say that—I would like to ask you 
He walked over himself and got in voluntarily? 

A That is right. 

Q Did he know you? 

[86] A No, he didn’t. 

Q Had never seen you before? 

A Not to my knowledge. 

Q Did you show your agent’s badge or any other iden¬ 
tification? 

A When he got in the car, we told him who we were, bu| 
up until that time he didn’t know. 

Q Then he knew you were Federal Agents when yoxji 
were in the automobile? 

A I don’t know. 
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Q You said you just told him. 

A After he got in the car; yes. 

Q Now, was he restrained in the automobile or could he 
have left if he wanted to? 

A He could have left if he desired. He was by himself 
in the back seat. 

Q Would you have stopped him if he left? 

A No, we would not have. 

Q You would have just let him walk off? 

A I think we would have. 

Q Are you sure? 

A Yes. We would let him go. We had no warrant. We 
could not arrest him. 

Q Now, did you create the impression upon him that he 
was under arrest, not by words but by circumstances? 

[87] A We did not. 

Q When you spoke to him, did you speak to him in strong 
words at this time or very polite social terms? 

A Very polite, sir; yes. 

Q Then you took him in the automobile to the Washing¬ 
ton office; is that true? 

A Yes, sir. 

Q And who got out of the automobile first? 

A I don’t recall. 

Q Was he asked to get out at the time you got out? 

A It seems to me we all got out. Definitely, I don’t recall 
asking him. 

Q He got out and stood on the sidewalk; is that true? 

A Frankly, I don’t recall. I imagine he was. 

Q Now, you went to this building where this office is? 
You escorted him to the building? 

A No, we walked together, in a group, the three of us. 

Q Did you indicate to him this way or that way? 

A As I recall, we opened the door and he walked in, and 
Mr. Nau said , 11 Go to the right. That is where the office is.” 

Q Did he walk in front of you or behind? 

A I don’t recall. 

Q Do you recall whether you two went first, or he was 
[88] in back? 
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A No, sir, I don’t. We just walked in a group, as any 
other people would. 

Q When he got to the inside of the building, you took 
him to the office? 

A That is right, sir. 

Q Did you have him seated there? 

A That is right. 

Q Now, how many doors did this office have? 

A They have three doors. 

Q Were they open or closed? 

A One door leading into the corridor is closed. They 
are always closed, and the other two doors were open. 

Q By open, you mean the door itself was open? 

A Anyone could walk through the room? 

Q. Well, he was seated, and could he have gotten up and 
walked out if he wanted to? 

A Yes. 

Q Would you have restrained him? 

A No. 

Q Did you create the impression upon him that he could 
not have gotten up and walked out? 

A No. 

Q Now, how many years have you been a member of the 
FBI? 

[89] A I will have five years in July. 

Q In that time you had experience with criminals and 
other people at the time of your questioning them? 

A That is true. 

Q Isn’t it true that they are under the impression that 
they are under restraint when being questioned? 

A No, sir, not necessarily; no, sir. 

Q What is the usual impression one has when one is In¬ 
terviewed by a member of the FBI? 

A I really don’t know, sir. 

Q Now, when you first came to the office, isn’t it true 
that he denied having committed this crime of transporting 
a vehicle? 

A That is right. 
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Q And sometime later he did admit this crime in his 
statement; is that true? 

A Yes, sir; that is right. 

Q Now, what would you say was the time interval be¬ 
tween the first denial and this signing of this statement 
voluntarily? 

A I would say about 45 minutes. 

Q About 45 minutes? 

A Yes. 

Q Now, in your experience isn’t it a bit unusual for a 
man to deny something and then 45 minutes later on [90] 
admit the same thing? 

A No. 

Q Do they usually do that without any inducement or 
promise of something? 

A They do. 

Q They come in and plead innocent and they admit that 
they have committed the crime 45 minutes later? 

A It happens often. 

Q Now, in this interval of 45 minutes, what was said to 
the defendant Williams? 

A Well, there were a lot of things said. If you could 
be more explicit—said about what, sir? 

Q You say you had a conversation with him. He denied 
this and then 45 minutes later he signed a statement about 
the same thing. What was said? What happened? 

A We talked to him about the theft of the 1947 Chevro¬ 
let dump truck. At first he denied it, and then he admitted 
he was in it, he was in the car when it was stolen, and he 
was asked, did he drive it. 

And he said, “No, John Lucas drove it.” 

Q What made him change his mind? 

A Well, he knew that we had talked to Lucas and Lucas 
had given us certain information that Williams was re¬ 
sponsible for the theft of the car, and then as we told him 
what our idea was how the car was taken, why it was taken, 

[91] and where, then he responded and at that time 
told us the whole story, doing it in his own statement. 
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Q Then you told him that Lucas said that he had taken 
the car, that Williams had taken it! 

A That is right. 

Q And you also told him that Lucas admitted taking 
the truck too, didn’t you! 

A No, , sir. 

Q Wasn’t his response that of anger when he heard that 
Lucas made the statement about him? 

A He didn’t express anger to me, sir. 

Q Now, you say that you told him that Lucas said he 
had taken the car? 

A That is right. 

Q Or the truck? 

A That is right. 

Q Isn’t it a fact that what Lucas had said wasn’t that 
Williams had taken the truck but had said something else? 

A I have never talked to Lucas. 

Q Well, upon the statement that you had on paper, br 


in front of you, or this particular information that you 
confronted Williams with, just what did you have to say? 

A Well, we had received information from Baltimore 
that Lucas had implicated Williams in the theft of the 
truck, [92] and that we also talked to another person, 
whose name I can’t recall right now, who had told that lie 
had a conversation with Lucas in regard to this truck, and 
that is why they were suspected of stealing the truck, and 
that is why we talked to him. 

We reconstructed this thing as we saw it to Williams, 
and he finally gave us a statement which has been pre¬ 
sented in evidence here. 

Q And he just changed his mind, like that? 

A After a period of time, yes. 

He figured that we were getting more evidence as tinjie 
went on, including him, I guess. 

Q Did he tell you that? 

A It seems he indicated that; not in those words, but he 
indicated that thought. 

Q Now, at the time of that interview, did anything come 
up about the theft of some property from the truck, in the 
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Southern part of Maryland, to the effect that a colored 
man, if he stood trial here in the District of Columbia— 

THE COURT: Not the southern part of Maryland; 
Southern Maryland. 

BY MR. LEVIN: 

Q That if he stood trial here in the district, as a colored 
man his chances of justice were much better, and he would 
do better to stand trial here, rather than being put [93] 
in one of their hostile jails? 

A Absolutely not, sir. 

Q Now, other than the statement here, what other evi¬ 
dence did you have which implicated Williams with this 
crime? 

A My part in this investigation was the interviewing of 
Mr. Williams. The other evidence, I don’t know, sir. 

Q Then you would not know whether the statement he 
made in this statement that was taken from him, whether 
that fitted in with the rest of the crime or conflicted, would 
you? 

A No, sir. 

Q Then he could have been lying and you would not 
have known different, would you? 

A That is right. 

Q Now, when this paper was submitted to the defendant 
Williams to read over, how long did it take him to read it? 

A I would say about ten minutes or less. It wasn’t very 
long. He just read it over—three pages. 

Q Did he study it carefully or just gaze at it for ten 
minutes? 

A He read it carefully, as one reads a statement care¬ 
fully. 

Q What did he do? 

A He read it carefully. In my opinion, he read every 
[94] word on it. He took his time and read it. 

Q Now, have you read the statement? 

A Yes, sir, I have read it. 

Q Where is that statement? 
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Would you say that the context of this statement, l)he 
sentences and the phraseology, is that of the defendant 
Williams? 

A Well, this statement is in the handwriting of Mr. Nau. 
I recognize and I know Mr. Nau wrote the statement, and 
this statement is a construction of what Mr. Williams told 
us as he went along. I don’t know Mr. Williams well 
enough to say whether it is his very language or not. 

Q You were present when it was taken? 

A Yes. He would tell his story, and Mr. Nau wrote it 
down, and as he finished each sentence, he said, “Is that 
right?” 

And he said, “Yes,” and then if there is anything else. 

Q Then that is not a verbatim transcript of what he told 
you; is that true? 

A Well, then, we were talking to him, and we were writ¬ 
ing the statement, and each part in this statement, he was 
asked about, and then it was put down in the statement. 

Q What I mean, for instance, the reporter now is taking 
down everything we are saying. 

A Probably not every word. 

[95] Q It is not that type of statement? 

A No sir. We would not put down if he used obscene 
words. We would not necessarily put that in this type of 
statement, or if he made a grammatical error, we would not 
include that. 

But we did put all the facts, as much as possible, what he 
says are the facts, and as much as possible in the language 
of the person that is saying it, with his slang expressions, 
and so forth. 

There may be some deviation in Mr. Williams’ speech 
and Mr. Nan’s speech that may show here. 

Q I will show you page 3 of the statement, and I point 
my finger to the paragraph here. Would you read that? 

A “I have read this statement on this and two other 
pages, and it is true to the best of my knowledge. 

“Signed, Robert’ Mitchell Williams.” 

Q Whose handwriting is that? 

A That is Mr. Williams’ handwriting. 
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Q Then the rest of the statement was written by Mr. Nan, 
and then that particular part of the statement was written 
by Williams? 

A That is right, sir. 

Q Now, may I ask you this: Why didn’t you have Wil¬ 
liams write the whole thing if you saw fit to have him write 
the last paragraph? 

[96] A We thought the expedient thing was to write 
the statement ourselves, because we usually write faster 
than other people. Why Mr. Nau chose to have this state¬ 
ment written by himself, I don’t know. 

Q Now, expedient for what purpose? 

A We don’t like to detain a person or keep them from 
their appointments, or in many cases, we don’t like to hold 
ourselves up. We have work to do, and we want to get it 
done and do more work. 

Q That was your attitude with the defendant Williams 
at this time? 

A That is right. 

Q But he was arrested right after he signed the state¬ 
ment? 

A After we had the statement, we consulted the United 
States Attorney, and he authorized prosecution, and he was 
taken immediately to the United States Commissioner. 

MR. LEVIN: That is all. 

MR. CONLIFF: I have no further questions. 

May the witness be instructed to remain in the case? 

THE COURT: Yes. 

[101] MR. LEVIN: Your Honor, I have two motions. 
One is to suppress the statement that was submitted here 
in evidence. 

THE COURT: The motion is overruled. 

MR. LEVIN: And at this time I would like to make a 
motion for judgment of acquittal based on the ground that 
the Government has not made out a case against the de¬ 
fendant Williams. 

THE COURT: The motion is overruled. 
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[107] ROBERT MITCHELL WILLIAMS 
the defendant herein, was called as a witness in his own 
behalf and, being first duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION 

BY MR. LEVIN: 

Q Will you please state your full name! 

A Robert Mitchell Williams. 

Q And your address? 

A 214 K Street, Southwest. 

Q You are aware of the crime with which you are 
cused now? 

A I am. 

Q When did you first hear of the theft of this truck? 

A It was in January, on the day after the truck was 
missing, that Fred Sample and Shirley Brown and Ernest 
Rivers, and a fellow named Clarence Gilmore, came to the 
house of a friend of mine where I stayed at times in town, 
and when they [108] came up they accused me of steall 
ing the truck and carrying it into Maryland, and they said 
I had taken it down there and left it, after I took the truck, 
and if I would bring it back I would not be prosecuted. 

Q Did you deny it at that time? 

A I denied it when I saw Fred Sample. 

Q Now, did the owner of the truck ever come to you and 
accuse you of having taken it? 

A The owner didn’t come to me personally, but he had 
sent word by Fred Sample that he wanted to see me. He 
sent word by Fred Sample and Shirley Brown and Gilmore, 
and I told them that he knew where my mother lived, he 
had her address, and if he would come down, and if I wasn’t 
there, to leave word when he would be back, and I would 
be there to see him. 

Q And at any time from the time you were first accused 
of taking the truck until the time that you were arrested, 
did you try to hide or run away? 

A I didn’t. I was never investigated. It seems just that 
I was accused of taking this truck. 
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Q Did yon ever send word to anyone that they conld 
come and find you? 

A I sent word to Mr. Marinelli 

Q During this interval, did police officers, before the time 
you were confronted with the FBI men, did any police 
officers ever question you about this theft? 

[109] A They didn’t, but I saw Gilmore and Gilmore 
said he had a card to see me, that the sergeant had told him 
and said if he runs across me to call him up, and I told him 
to call him up. 

Q Now, when was the first time you came in contact with 
the FBI men? 

A It was the first of December, 1949. 

Q And did they drive up to you in an automobile? 

A I was talking to my mother on K Street, across from 
my residence, and I started across the street to go into the 
house, and this car pulled up, and when it pulled up I got 
there across the street, and the FBI called my name, or one 
of the agents called my name, and when he called, I turned 
around, and he said, “Come on here,” and there was some 
automobile, some car came up behind it when the car came 
up, and the fellow blew the horn to the agent, and then he 
showed me a badge and he said I should get in, he wanted 
to talk to me. 

Q When he told you to get in, did he tell you in a com¬ 
manding voice? 

A I would not say it was a commanding voice, but at that 
time before the car pulled down, I could have gotten up in 
the house, and the fellow blew the horn to keep him from 
blocking the parking. 

Q Well, did you feel you had to get in the car? 

[110] A I did. 

Q And you got in the car? 

A I did. 

Q Now, when you were in the car, what did they tell you? 

A When I got in, they said they had information from 
John Lucas out in Maryland that I had stolen a truck, and 
that after I had stole the truck I had called him, and he 
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came down and hauled some tires that belonged to the trucjk 
back to Washington. 

Q Did you feel you could have gotten out of the autom 
bile at the time if you desired to? 

A I don’t think I could have gotten out of it. 

Q Did they tell you they were going to take you to the 
FBI office? 

A They didn’t say where. They said they were going to 
take me somewhere and question me. 

Q Did they ask you your permission to take you? 

A No, they didn’t ask my permission. 

Q Did they just drive off? 

A Yes, they just drove off and drove up—well, when 
they passed Fourth Street, they turned left up Fourth to 
one of these drives up there, and went straight up the drive 
and came up to the FBI office at Tenth and Pennsylvania 
Avenue, Northwest. 

[Ill] Q Did they ask you to get out? 

A They didn’t ask me to get out. Well, during the 
course of the journey, they pulled a mike from underneath 
of the seat, and they radioed they was there, and they were 
coming in. 

Q What do you mean, a radio was there? 

A There was a radio to the right of where, not Buscher, 
but the other agent, w^as sitting, and he reached underneath 
and pulled it out and said they were, Agent Nau, and the 
other agent was coming in. 

Q Did they say they were bringing anybody in? 

A No. 

Q When you got to the FBI office, what did you do then ? 

A We got out, and they directed me to go to their office. 

Q When you walked with them, did you walk behind, 
between them, or in front? 

A I wasn’t in front. I was more in between them. 

Q Did you feel at that time you could leave if you wanted 
to? 

A I didn’t. 

Q Where did they take you. 

A To their office. 
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Q And then what did yon do? What did they do with 

[112] you? 

A They said had I ever had any contact with any FBI. 

Q Before they asked yon that, did they tell yon to sit 
down? 

A They sat me in a chair by a desk. 

Q Were the doors open? 

A Well, all the doors that I saw were closed. 

There is one door as yon come in the office, and there is 
a door that is here, and another door that goes to the adjoin¬ 
ing office. Well, at different occasions people would come 
through these two doors. 

Q And at that time did yon feel that yon could get up 
and walk away if you wanted? 

A I didn’t feel that I could leave that office. 

Q What did they do then? 

A They sat down, and they told me they had a statement 
from John Lucas out in Maryland that I had stolen a truck. 

Q What did they say? 

A They said that I had stole the truck and carried it 
down in Maryland. 

Q What did you say ? 

A I told them I didn’t steal a truck. 

Q Then what happened? 

A Then after they said they had information that I had 
stole the truck, they showed me a statement, and during 

[113] the course we were talking about different things, 
about some different things that had happened, and he 
brought my nephew’s name, and he brought up in the state¬ 
ment, he said I had taken the truck and transported it to 
Maryland, and John Lucas said that my nephew came down 
with him and that I had taken the housing off the truck. 

Well, I knew that I didn’t take no housing off no truck, 
but I did find the truck in Maryland, and I told them I did 
find it, and they said if I said that, or made a statement to 
that effect, that the jury would not believe it, and they said 
too that I would have to go to Maryland to stand a grand 
larceny charge on the statement they had from John Lucas. 
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Q Were you afraid of standing trial down there? 

A I know John didn’t see me take any truck, and I said 
he is trying to drag me into the truck and the housing and 
everything, but I knew what he got from the truck was the 
tires, and he said he had taken the truck with me. 

Q Now, back again to standing trial in Maryland. Did you 
have at that time a particular fear of standing trial down 
there? 

A Well, I will tell you: In Maryland it seems that so far 
as justice is concerned, it is more like in the beginning you 
are guilty until you are found innocent. In the District 
you are innocent until you are found guilty. 

He was the one that took the tires from the truck. 

[114] I tried to get in touch with Mr. Marinelli and I 
said where down there he could get in touch with me, and 
I knew I would be accused of taking the truck, and when 
he brought them tires back, John brought them back to the 
District, and I said that rather than have a trial in Mary¬ 
land that I would not own up to transporting the truck, but 
I was along with the truck when it was transported. 

Q Well, now, can you drive an automobile? 

A No, I can’t drive an automobile. 

Q Have you been able to drive one? 

A What do you mean by “able”? 

Q Have you been able to make a car go on the highway 
or street? 

A I never made a car go on a highway or street. I am 
physically able to do anything but I never drove a car. 

Q Now, when your former employer was there on the 
stand and said that you had driven trucks for him, was he 
correct in his statement? 

A He was indirect. 

BY THE COURT: 

Q Indirect or incorrect? 

A Incorrect, I would say. On that job we had a truck 
driver, which was Fred Sample, and we had an assistant 
truck driver, and Mr. Marinelli, and those were the only 
three that drove the truck on the job. 
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[U5] One boy, Gilmore, took the truck and hauled some 
pipe with it, and Mr. Marinelli made the statement that he 
didn’t want anybody to take out the truck but Fred Sample 
from then on. 

BY MR. LEVIN: 

Q Now, you heard the statement that was read here? 

A Yes, sir. 

Q Are those exactly your words? 

A Well, as I would go along the FBI was asking me 
questions for different answers, and after they asked for 
different answers, and after he got them, if it wasn’t right, 
they didn’t put it down, and they kept asking until they 
got what they wanted in the confession. 

Q When you said in that statement that Lucas drove the 
truck down there, were you lying? 

A I was lying. 

Q And were you telling the truth when you said you had 
went along with him in the truck? 

A I was lying then. 

Q Can you give us a reason for your lying, now? 

A After Lucas said that I had taken the housing out and 
found the truck in Maryland, in that statement, well, I said 
that he was trying to frame me for taking the truck because 
the FBI men had picked me up and was accusing me of 
taking the truck with John Lucas. After he said that, I said: 
[116] There is no use of me standing trial for something 
I didn’t do. 

So he said: Well, you are going to stand—Mr. Nau said, 
you are going to stand trial for grand larceny in Maryland 
because you took the tires from down there, and I said: 
Rather than stand trial in Maryland for grand larceny, I 
would say that me and John Lucas taken this truck there, 
that we carried it down, and I told him I would rather face 
a charge in Washington than one in Maryland. 

Q At the time they told you that Lucas had said you had 
taken the truck, were you very angry at Lucas? 

A I was. 
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Q Now, I will ask you direct: Did you take this truck? 

A No, sir. 

MR. LEVIN: That is all. 

CROSS-EXAMINATION 

BY MR. CONLIFF: 

Q Now, this statement that you gave to the FBI, did they 
suggest what went into the statement, or did you tell them 
what to put in it? 

A They suggested about half of it and I told them an¬ 
other half. 

Q Well, after it was completely written, did you read it 
over and sign it? 

[117] A I read it. 

Q Did you sign it? 

A I signed it. 

Q You made certain changes in it, didn’t you? 

A I didn’t make the changes. The changes was made 
as the statement was read. 

Q Did you initial certain changes made in it? 

A After the statement was made, Mr. Nau went back 
over the statement and said I would have to initial each 
mistake that was made. 

Q Whose mistake? Who found them? 

A Each one I had scratched out, he said I would have to 
initial it. 

Q These are your initials where the word over here is 
scratched out (indicating) ? Did you put your initials there ? 

A That is right. 

Q And over here where the words to make sure is 
scratched out, and the word written over it, did you put 
your initials on it? 

A That is right. 

Q You completely read the statement before you signed 
it? 

A I read it. 

Q And you signed it? 

£118] A Yes. -I 
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Q Shortly after you signed it, you were taken before 
the United States Commissioner, weren’t you? 

A Well, after I signed it, I stayed there a little while, 
and they taken my picture, and then I was taken before the 
United States Commissioner. 

Q You were taken to the United States Commissioner 
in about an hour? 

A Well, something like that. 

Q And then you were turned over from the custody of 
the FBI agents to the custody of the United States Marshal, 
weren’t you? 

A That is right 

Q Did you say anything to the United States Commis¬ 
sioner that this statement wasn’t true? 

A Well, at the time the United States Commissioner— 
when the Commissioner asked me did I want a preliminary 
hearing, the agent was standing beside me and said to me, 
he said, “You don’t want to have any hearing,” like that, 
and I said I didn’t want any. 

Q You knew the Commissioner was a disinterested party? 

A I didn’t know that. 

Q Well, then, there came a time shortly thereafter 
after you waived hearing—you know what you did when yoti 
[119] waived hearing? 

A No, I don’t. 

Q You didn’t know you had a right to a hearing? 

A I didn’t know, because if I knew what I was doing, 
I would have had a preliminary hearing, and it would be 
straightened out, and I would have gotton my bond and made 
bond. 

Q Did you explain that to the Deputy Marshal after 
they took you in custody, after you waived hearing? 

A I didn’t explain it to anybody. 

Q Did any of the FBI agents threaten you? 

A No, but they said I had a larceny charge hanging over 
my head, and if I didn’t own up to taking the truck, that 
on the larceny charge, I would have to go to Maryland to 
stand trial. 
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Q Did you commit larceny in Maryland! 

A I did. 

Q Where did the FBI get the information about your 
nephew coming down there with Lucas! 

A Well, they got that from Lucas. 

Q Well, in this statement you say: I met John Lucas 
out on the road and when I saw Mike—that is the same wit¬ 
ness that testified here, now! 

A That is right. 

Q He is the same person that testified for the 
[120] Government earlier this morning, and he said he 
went down with Lucas! 

A Yes, sir. 

Q Where did the FBI get the name of Mike! 

A From the statement Lucas made. 

Q Is Lucas any relation to Mike! 

A No; he knows Mike. 

Q You said, did you not, something about the tires for 
this truck. Where did you see the tires on the truck! 

A After I was accused of taking the truck, just about 
10 or 15 days after I was accused of the truck. 

Q Who accused you, and when! 

A Gilmore accused me of the truck right after it was 
stolen. 

Q Gilmore, Terrence Gilmore, was a former employee of 
Mr. Marinelli! 

A Yes. 

Q And that was January, 1949! 

A That is it. 

Q And did you see the truck! 

A I saw the truck. 

Q Where! 

A About a mile from my brother’s house. 

O Down in Pisgah, Maryland? 

A That is right. 

[121] Q Did you say anything to anybody about the 
truck being there? 

A When I came back I told Gilmore and Fred Sampty 
and Shirley Brown, and a fellow named Charley Taylor 
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and all these fellows worked for Mr. Marinelli, and I told 
them if he wanted to see me about the truck, to come to my 
mother’s house. 

Q How did the truck get down near your brother’s house ? 

A I don’t know how it got there. 

Q What did you do with the tires from the truck? 

A I found a truck about a mile from my brother’s. I 
looked through the woods, I looked into the woods at the 
house, and I didn’t see it, and I looked in the woods about 
a mile across Route 484, and I found the truck about 500 
yards up in the woods. 

Well, the five tires was off the truck, and the thing was 
down on the rim, and the wheels on the truck and the tires 
were off. 

Q What about the wheels? 

A The wheels were on the tires. 

Q What did you do with the wheels and tires after you 
found them? 

A I called John Lucas up, and he came down, and he 
brought them out of the woods and put them on his truck. 
After he put them on the truck, he carried them back to 
town. 

[122] Q You knew it was Marinelli’s truck, didn’t you? 

A I had a good idea it was his truck. 

Q You called Lucas in Washington to come down ther£ 
and bring these tires and wheels back to Washington, didn’t 
you? 

A Yes, sir. 

Q And Mike Washington came down with Lucas? 

A That is right. 

Q And you didn’t want Mike to know what you were 
doing, so you sent him somewhere? 

A He was present. I said that? 

Q Did you tell the FBI in your statement: I met John 
Lucas out on the road and when I saw Mike—that is Mike 
Washington? 

A That is right. 

Q I made him go to my brother’s house in Pisgah, Mary¬ 
land. John Lucas and I then went to where the truck was 
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parked, and I removed the six wheels and tires from the 
truck. 

Which statement is true, the one that you gave the FBI 
or the one you just gave? 

A The one I just gave. 

Q That Mike was present when the tires and wheels were 
taken off the truck? 

A He didn’t see the tires and wheels taken off. 

Q How could he be present then? 

[123] A He was about a hundred yards from the truck 
when John Lucas came down to get the tires. 

Q Why didn’t Mike Washington go back to town with 
Lucas in his truck which had the tires and wheels on it? 

A I don’t know how Mike Washington went back to town. 

Q He is your nephew, isn’t he? 

A Yes. 


Q You were not interested? 

A No, I don’t keep tabs on him when he goes places. 

Q And you didn’t want him to know what you were doing 
with the truck and tires? 

A No, I didn’t want him to know. 

MR. CONLIFF: That is all. 

REDIRECT EXAMINATION 

BY MR. LEVIN: 

Q At the time of your interview with the FBI, did you 
have the advice of a lawyer? 

A No lawyer. 

Q At the time of your preliminary hearing—when you 
waived the preliminary hearing, did you have the advice 
of a lawyer? 

A I didn’t. 

Q When was it you first got the advice of a lawyer? 

A When I was indicted, and when I was indicted I was 
appointed a lawyer, and about two weeks after I got the 
[124] advice of a lawyer. 

Q Who was your lawyer that was appointed? 

A It was you, Mr. Levin. 
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Q And yon didn’t speak to any other lawyer until yon 
first saw me? 

A That is true. 

ME. LEVIN: That is all. 

RECROSS-EXAMINATION 

BY MR. CONLIFF: 

Q Isn’t it a fact that when yon signed this statement, 
the first part of the statement says in it: I have been advised 
I have a right to talk to a lawyer before making this state¬ 
ment? 

A That is a fact, but I had a larceny charge over my head 
in Maryland, and the statement was taken by them. 

Q Well, yon knew you had a right to have a lawyer if 
you wanted one? 

A Well, they didn’t say—they said something about a 
lawyer, but they didn’t give me any chance to get a lawyer. 

Q You didn’t ask for a lawyer, did you? 

A Did I ask for a lawyer? 

• Q Yes. 

A I don’t know whether I did or not. 

MR. CONLIFF: That is all. 

(Thereupon the witness was excused and retired from the 
[125] witness stand.) 

[130-A] MR. CONLIFF: May counsel approach the 
bench? 

(Thereupon counsel approached the bench and the fol¬ 
lowing occurred:) 

MR. CONLIFF: I hope I am not anticipating anything, 
but I came down with a bad throat and I went to the doctor 
and he told me to stay at home in bed, but I didn’t want to 
have a mistrial and I came in and tried to complete it. 
There is a possibility that I may not feel as good tomorrow 
and could another Assistant sit in on the trial? 

THE COURT: Yes. 

While you gentlemen are here, let me talk to you about 
one phase of this case. Of course, on the testimony of the 
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officers, there is no question abont this confession being 
admissible in evidence and therefore it is in, but I am 
thinking about my charge. 

The law, as you know, is that if an officer or an individua 
as far as that is concerned, has reasonable grounds to be ¬ 
lieve a felony has been committed, he can make an arrest 
without a warrant. In so far as the testimony that was 
admitted in evidence in this case is concerned, did they have 
reasonable grounds to believe that a felony had beei 
[130-B] committed? And if they didn’t, and assuming 
that the Williams’ statement is true that he knew these wer 
police officers, that they told him they were FBI men, and 
he assumed that he was required to go with them, which 
amounts to an arrest, whether or not I should tell them 
that if a reasonable person would believe that he was 
under arrest under those circumstances, that the confes¬ 
sion would not be admissible in evidence. 

Is that sound or what do you think about it? 

MR. CONLIFF: There is nothing like search involved, 
or something involved that there might be some question 
about the legality of taking it. 

He gave a certain statement, and by his own testimony 
he doesn’t claim that he would not have given it if he knew 
they were FBI agents, or that he was intimidated by them, 
and the only reason that he gave the statement was that 
he thought, having given it, he would not go to Maryland 
for tried, and rather be tried in the District. That is hi ? 
sole reason. 

THE COURT: What is your theory? Let us assume for 
the sake of argument, the subject we are talking about now), 
that the officers did testify that he believed he was under 
arrest and had to go with them. Let us assume further 
that they at that time had no reason to believe he haq 
committed a felony. 

[130-C] Is it your theory this confession would still be 
admissible in evidence? 

MR. CONLIFF: Yes, providing there were no threatsL 
or anything else, or promises made to him because if it 
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wasn’t for the fact that Lucas’ testimony would possibly 
have incriminated himself in Maryland, there would not be 
any question about his statement being admissible. 

THE COUET: Your view is that an illegal arrest—you 
can only suppress material evidence which is procured as 
the result of the illegal arrest, and it does not suppress any 
statement that is made by a defendant. 

ME. CONLIFF: That is my theory, sir. 

THE COUET: Well, that is mine, too. I thought I had 
better talk it over. Since prohibition I haven’t had much 
occasion to think about it, but that is all we talked about 
during prohibition. 

ME. CONLIFF: Well, as a matter of fact, I have tried 
quite a few cases but I never had that exact question raised 
before. I mean, the only point that has ever been involved 
is whether the man freely and voluntarily made a state¬ 
ment or whether he was coerced into it or cajoled into it. 

THE COUET: I am going to ask you to look up some¬ 
thing overnight on it. On the assumption now, that these 
officers had told this man he was under arrest when they 
didn’t have any legal reason to think he had committed a 
felony, and [130-D] whether or not a confession secured 
in that manner and under those circumstances is admis¬ 
sible. 

I think it is a little bit novel, and I am going to ask the 
deputy marshal not to let the jury come in until we have 
had a chance to talk it over tomorrow morning. 

ME. LEVIN: There is another element. From the time 
the felony was committed to the time the arrest was made, 
ten or more months transpired, and I think that also is a 
question raised as to whether the arrest was legal. It is 
not a question of the officer having been informed in a rea¬ 
sonable time but ten months went by. 

THE COUET: Well, that only bears upon the question 
as to whether or not they had reasonable grounds to be¬ 
lieve a felony had been committed. 
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But you understand just what I have in mind? While I 
think the confession is admissible in evidence, in so far hs 
the matter we are considering now is concerned, yet it is a 
rather novel question, and I want to give him all he is 
entitled to. That is all there is to it. 

Sometimes I guess juries wonder what it is all about. 

MR. CONLIFF: In a case like this, I am afraid they ate 
quite a bit confused. 

THE COURT: It is hard to explain to a jury why you 
send out of the courtroom a man who is just, I suppose, is 
guilty. I guess they think it is a funny business. 

[130-E] MR. CONLIFF: I think juries do a pretty good 
job, generally speaking. 

THE COURT: Well, of course they do, and I believe ih 
them. No one believes in juries any more than I do, but J 
wonder if they can clearly comprehend the reason why, for 
instance, a statement which is brought into court and read 
is not evidence against somebody. 

MR. CONLIFF: I don’t think they can understand tha 
that most of them can understand it. 

THE COURT: I don’t believe they do, and yet it is the 
most simple thing in the world if you just catch the point 

MR. CONLIFF: Well, I think Your Honor gave them a 
very clear and concise statement of why it wasn’t legally 
admissible in evidence, and then you gave a little example 
of why it wasn’t because anyone in a spirit of spite could 
make a charge against another, and unless they support it 
in the courtroom, it should have no standing. 

I think if they took your words to heart they would un¬ 
derstand it. I wonder sometimes if they catch all the legal 
implications of the charge or statement by the Court. 

THE COURT: Of course, a charge is one of the most 
difficult things I know anything about. 

I remember a couple of summers ago there was a young 
fellow in Denton, who had been to an agricultural college. 
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He had done a lot of farming himself, and he asked me if I 
[130-F] would take him to a big place where a Standard 
Oil man had a farm as he wanted to look it over and talk 
to the overseer. I liked the boy and I took him over. 

Well, I stood there and listened to them for a few min¬ 
utes, and it got so I didn’t know what they were talking 
about. I didn’t consider that I was an ignorant man, but I 
considered from the way they threw around the lingo that 
I didn’t know anything about it. 

So all these people are perfectly intelligent people, but 
lawyers go slinging their own lingo around, and they know 
nothing about it, and when a Judge does it, when he cannot 
simplify himself and insist on using legalistic lingo, why, 
generally they have the utmost contempt for him and pay 
absolutely no attention to anything he said. That is about 
the size of it. 

I don’t know whether I over-simplify it or not, but I do 
the best I can. 

MR. CONLIFF: I don’t think you do. Maybe it is a 
question of faith for the jury. When the Court tells them 
something, it is not theirs to reason why the Court says it 
is the law, and if they have faith in the Court, they say that 
is the law and they do not go into the why or wherefores. 
The only thing I am afraid is that some of these people 
sometimes lack faith. 

THE COURT: All right, gentlemen. 

[131-A] THE COURT: Will counsel come to the bench T 

(Thereupon counsel approached the bench and the fol¬ 
lowing occurred:) 

THE COURT: Is there anything you would like to say 
about what we were discussing yesterday? 

MR. LEVIN: Yes, sir. I made some research, and I 
found a case in which the opinion was written by Justice 
Vinson sitting on the Court of Appeals, and I think it is 
apropos of this case. 

THE COURT: All right. I will look at it. 
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MR. LEVIN: This is the case. 

THE COURT: Have you seen the case? 

MR. CONLIFF: Yes, Your Honor. 

THE COURT: What do you think of it? 

MR. CONLIFF: That case, in my opinion, is not an 
appropriate case. That case is on the Fourth Amendment. 
That case involves a taxicab driver who was driving a cab, 
and apparently while intoxicated, he hit a parked car, and 
he went home. On the scene of the accident, the police found 
[131-B] a billfold with his identification in it, and the 
police went to his house, and they went into his house 
without being invited and without the man permitting them 
to enter. There was a question as to whether they forced 
their way in or whether the door was open, and they went 
to his bathroom, and he was shaving or taking a bath, or 
he was in there for some reason, and they asked him cer¬ 
tain questions, and he admitted being in the cab. 

Judge Vinson’s opinion held that they violated the Fourth 
Amendment in that they violated the sanctity of his home. 
It was just a misdemeanor case, and the police didn’t have 
the right to go in and arrest for a misdemeanor without a 
warrant, and they violated the law before they talked to 
him and threw everything out. 

That is that Neuslein case. 

THE COURT: Take a seat while I read the case. 

MR. CONLIFF: May I address the Court? 

THE COURT: Yes. 

MR. CONLIFF: You didn’t ask the Government whether 
they had found any cases. May I address myself to the 
cases we have found? 

After we adjourned yesterday I went to the library and 
checked the D. C. and Federal digests, and I found several 
cases listed under confession while a man may have been 
illegally detained, and also the latest McNabb case and the 
[131-C] Mitchell case in the Supreme Court. 
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THE COURT: I am familiar with both. 

MR. CONLIFF: Now, in the Sykes case in the Conrt of 
Appeals, and this is in 79 U.S. Appeals 97, and also in 143 
Federal 140, and our Court of Appeals restates the law in 
the McNabb case and they say: In the subsequent case of 
United States v. Mitchell, the Supreme Court explained 
that the rule in the McNabb case did not render inadmis¬ 
sible a voluntary confession obtained during an illegal de¬ 
tention, provided it was not induced by the illegal detention. 

Now, there was a case of Bone v. United States, a case I 
tried before Judge Laws, and that went to the Court of 
Appeals, and that is also subsequent to the McNabb case 
and the Mitchell case, and the Court of Appeals in that case 
said, and I think one sentence is most pertinent: In short, 
that unlawful detention without more does not require re¬ 
jection of a confession, otherwise admissible. 

Now, I found a case exactly in point with the case now 
before Your Honor. This was a case that was tried in the 
Tenth Circuit and it went to the Tenth Circuit Court of 
Appeals. It is the case of Brinegar v. United States, re¬ 
ported in 165 Fed. (2d) at page 512. 

That case involved certain Federal law enforcement of¬ 
ficials, Internal Revenue agents, and they saw a man 
driving a car heavily weighted down where bootleggers 
[131-D] traveled, and they stopped the car. 

Upon stopping the car, they went up to the driver and 
said to him, “How much liquor are you carrying this 
time?” 

And he said, “Not so much. ,, 

Now, the lower court held that there was not probable 
cause to stop that automobile, therefore the detention of 
that man was illegal, but when they asked him the question, 
“How much have you got in the car this time?” and he 
answered, “I haven’t got so much,” that opened up the 
door for them to search the car, and they searched the car. 
The lower court held the search to be good, and it went to 
the Circuit Court of Appeals in the Tenth Circuit, and the 
language of the Court of Appeals is this, and it is from a 
paragraph on page 515: 
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“The mere questioning of a suspect while in the custody 
of police officers is not prohibited either as a matter of 
common law or due process. Neither will the fact that the 
arrest, under which the person was taken into custody, was 
illegal, in and of itself render a confession or an incrimi¬ 
nating statement involuntary. The test is whether, under 
all the facts and circumstances, the confession or incrimi¬ 
nating statement was voluntarily made.” 

Now, that case interested me a good deal because it wap 
something new, to my mind at least, because the court ad¬ 
mitted that there wasn’t probably cause to stop the car, and 
[131-E] I thought and my version of the law was even 
though they didn’t have probable cause to stop the car, the 
court would throw out the evidence seized, but instead of 
that the court held that once the man made the statement 
incriminating himself, that at that time it gave the officers 
probable cause to search the car. 

I shepardized the case, and the Supreme Court granted 
certiorari, and the Supreme Court handed down an opinion, 
but unfortunately it is not reported yet in the U. S. Re¬ 
ports. It is in volume 338. It is not yet printed. 

However, I found it in one of the advance sheets, Law¬ 
yers Newsweek or one of those publications, and the Su r 
preme Court affirmed this decision. They went along at a 
little tangent. They said that there was probable cause to 
make the arrest, and in the majority opinion they didn’t 
go into the question as to the admissibility of the statement 
They said that under the circumstances of the case they 
found this was similar to the Quarrel case, and the officer^ 
did have the right to make the search. 

There is a very interesting concurring opinion by Justice 
Burton, and he goes into the language of the Brinegar casd 
in the Tenth Circuit and his opinion is a concurring one. 
He holds that even though the man is illegally arrested, any 
statement he makes to the police is admissible in evidence, 
provided that the man has not been held for such a length of 
[131-F] time that he is under psychological pressure. 

THE COURT: That is not the question here. 
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ME. CONLIFF: No, sir. The only question is whether, 
assuming the man was illegally arrested, whether anything 
he said could be used in evidence against him. 

THE COURT: That is right. 

ME. CONLIFF: And this case just affirmed by the Su¬ 
preme Court is right on the head. 

It says: “Neither will the fact that the arrest, under 
which the person was taken into custody, was illegal in 
and of itself render a confession or an incriminating state¬ 
ment involuntary. The test is whether, under all the facts 
and circumstances, the confession or incriminating state¬ 
ment was voluntarily made.” 

As I see it, in this case the Government does not concede 
that this man was taken into custody. 

THE COURT: I understand all that. 

MR. CONLIFF: Well, those are the cases I have found, 
and I believe they are pertinent. 

MR. LEVIN: Here we have involved two amendments of 
the Federal Constitution, the Fourth and Fifth amend¬ 
ments, and Justice Vinson distinguished the two amend¬ 
ments. One deals with the compulsory aspect of admission 
and the other is the protection of the privacy of a person 
and his house and his papers. 

[131-G] It so happens in this case that you have in 
front of you that the protection was to the man’s home, 
but he also implies in there that that protection extends 
to a man’s person. 

We are not contending that the admission was the result 
of illegal detention which is governed by the Fifth Amend¬ 
ment ; we are contending that to be the Fourth Amendment, 
which gives protection to persons. 

This man was taken into custody. I don’t think that 
there can be any question about it when you talk about the 
facts that come from the two FBI men and the defendant 
himself. It was during the course of that illegal arrest that 
he made these admissions. 


Now, the same set of facts existed there, and I think the 
admission should be suppressed. 

MR. CONLIFF: May I make one further statement, if 
the Court please? 

I think it is quite interesting in this Brinegar case, which 
went to the Supreme Court, that one of the dissenting 
Judges in the Circuit Court of Appeals, in the opinion dis¬ 
sented from the majority, and the basis of his dissension 
was that he used this Neuslein case that has been brought 
forward by the defense, and the Supreme Court overruled 
his dissent and held that the concurring opinion was the 
correct one. 

[131-H] But he did use this Neuslein case, and he went 
quite a bit into the facts of it but apparently the Supreme 
Court held there is another element in that case. 

The important element in that case is that the police 
officers suspected this man of committing a misdemeanor, a 
very simple misdemeanor. Well, driving while drunk is not 
so simple, but it is a misdemeanor punishable by imprison¬ 
ment in jail, rather than in the penitentiary. 

The police officers without getting a warrant go to the 
man’s home, and they don’t even go to the door and ring the 
bell, and when a man comes to the door, they say the word 
“police officers” and come in. 

Now, he answers the door, and they forcibly enter the 
house and go in and search the house, and they find the de¬ 
fendant in the bathroom, and they open the door and they 
question him. 

I think the whole tenor of Justice Vinson’s decision is 
that there was a violation of the sanctity of the man’s home. 
He bases that opinion on the Fourth Amendment and the 
right of a person to be secure in their home. 

Somewhere in the decision he uses the language that they 
violated the law first when they violated his home without 
a warrant. 

In this case we haven’t anything like that. They invited 
the man when they saw him on the street to come into 
[131-1] the car, but even if they had no probable cause, 
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that didn’t say they were unjustified in what they did. If 
they pnt him under arrest at the time, the admission would 
be proper. 

The Court cannot find from the evidence, or the jury 
cannot find that any threats or promises were made. 

THE COURT: That is not involved here. 

MR. CONLIFF: To my mind, I think this Brinegar case 
is exactly in point 

MR. LEVIN: Your Honor, as to whether or not the crime 
is a misdemeanor or felony only goes to the point of whether 
the officers were acting properly at the time that they took 
the person into custody. Having decided that point, then 
we go to the other point, whether or not the admission is 
admissible. 

Now, in this opinion the Chief Justice of the Supreme 
Court, at that time a Judge of our Circuit Court, in the 
footnotes quotes the Fourth Amendment, and that is the 
right of the people to be secure in their persons, houses, 
papers, and effects. 

It is in the opinion itself, under Footnotes 3 and 4, and 
he quotes again in the page of his opinion, but he uses 
asterisks to show he had left out words relating to persons 
and effects because it was only a question of the house that 
was applicable. 

If the Fourth Amendment was applicable there, it is 
[131-J] applicable to this case, and he also bears this 
point out, that a search includes the questioning of a person, 
and I think that was a new concept at the time, but when you 
have a person and you are interrogating him as to what his 
thoughts are, that is in effect a search of the person as if 
you were going through his pockets, and I figure it is 
covered by the Fourth Amendment. 

THE COURT: Well, I had the opinion yesterday that 
the testimony was admissible, either based upon the Gov¬ 
ernment’s or the defendant’s evidence, and I still have the 
same opinion after hearing both sides, and therefore I shall 
not comment on that at alL 
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I am simply going to read the statute to the jury, and 
then charge them on the presumption of innocence and rea¬ 
sonable doubt, and I am not going into the facts at all. 

MR. LEVIN: May I request a charge be given to the 
jury as to what is a good confession under the law! 

THE COURT: Sir! 

MR. LEVIN: May I request that the jury be charged on 
what is a good confession under the law! If they believe 
that there was a promise or duress that they have the right 
to disregard the confession. 

THE COURT: There is no claim of duress, as far as I 
know. 

MR. LEVIN: Not duress, then, but offering the man the 
[131-K] inducement of lenience, if they believe that. 

THE COURT: What is there in the case to justify that! 

MR. LEVIN: The defendant took the stand under oath, 
and if the jury chooses to believe his testimony, they have 
a right to do so. 

THE COURT: Of course, but what did he say which 
justifies me in giving the charge that you have in mind! 

MR. LEVIN: The fact that if he stands trial in the 
District his eventual punishment would be less than the 
penalty he would be apt to suffer in Maryland. 

THE COURT: Did he say that! 

MR. CONLIFF: Not in those words. 

THE COURT: I understood his contention was that he 
would not get a fair trial in Maryland. 

I didn’t understand him to say that was suggested by 
the officers. 

MR. CONLIFF: It was not clear to me. I don’t think 
he said any specific agent told him that. 

I think he said in the back of his mind was the thought 
that if he didn’t say something here, he would go down into 




Southern Maryland where he would not be treated as well. 

THE COURT: Of course, if the jury believes that his 
confession was false they have a right to disregard it. I 
don’t think that the Court is required to do that, unless 
there is something in there to the effect that the officers 
[131-L] suggested the advisability of making the confes¬ 
sion in order to relieve him from any pressure in Maryland. 

The Court thinks there is no occasion for the Court to 
do that. I don’t remember any testimony about that. 

MR. LEVIN: I think the law on the matter of confession 
is if that at the time the person making the confession has 
in his mind, has some belief that by making the confession 
he can expect some favor or some leniency, then the common 
law rule is that the confession is not good. 

THE COURT: That is not the law, sir, and it never has 
been. 

If the jury says to itself: I believe that fellow is telling 
the truth and that the reason he made this statement was 
not because it is true but because he thought it was the best 
thing for him to do, they will say: We will find him not 
guilty. They have the right to reach that conclusion as a 
matter of fact, but for the Court to say, as a matter of law, 
that if for some reason of his own he had it in his mind that 
he better make the statement, and that they must disregard 
it, even if they believe it to be true, that is not the law. 

MR. LEVIN: I am not trying to say that. 

THE COURT: That is what you did say. 

MR. LEVIN: I am sorry about that. I say: If the 
circumstances surrounding the man at the time he makes the 
[131-M] admission are such that he is led to believe by 
making the admission he can expect some favor or leniency, 
then it is not good. 

THE COURT: I do not think that there were any cir¬ 
cumstances of that kind. I cannot do that. 

Let the jury come in. You have an exception, of course. 


[132] CHA3GE OP THE COUBT TO THE JTJBY 

THE COURT (Goldsborough, J.): Ladies and gentle¬ 
men, the statute that is involved in this ease is as follows: 
Whoever transports in interstate or foreign commerce a 
motor vehicle or aircraft knowing the same to have been 
stolen—and then it goes on and states the penalty. 

Now, this man is charged with transporting ip interstate 
commerce a motor vehicle, knowing the same to have been 
stolen. As far as this case is concerned, if knowing the 
vehicle to be stolen he carried it across the line between the 
District of Columbia and Maryland, then he violated this 
statute. 

The Court charges you that the law presumes a defendant 
innocent until proven guilty beyond a reasonable doubt, 
and that if you can reconcile the evidence before you upon 
any reasonable hypothesis consistent with the defendant’s 
innocence, you should do so, and in that case find him not 
guilty. 

You are further instructed that you cannot find the de¬ 
fendant guilty unless from all the evidence you believe him 
guilty beyond a reasonable doubt. 

The Court further charges you that a reasonable doubt is 
a doubt based upon reason and which is reasonable in view 
of all the evidence, and if after an impartial comparison and 
consideration of all the evidence, you can candidly say that 
you are not satisfied of the defendant’s guilt, you [133] 
have a reasonable doubt; 

But if after such impartial comparison and consideration 
of all the evidence, you can truthfully say that you have an 
abiding conviction of the defendant’s guilt, such as you 
would be willing to act upon in the more weighty and im¬ 
portant matters relating to your own affairs, you have no 
reasonable doubt. 

It is not necessary that you should have a certainty 
which does not belong to any human transaction whatever. 
It is only necessary that you should have that certainty with 
which you would transact your own most important con¬ 
cerns in life. 

The jury will retire. 
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[137] Filed in open court January 3, 1950, Harry M. 
Hull, Clerk. 

The Grand Jury charges: 

On or about January 21, 1949, Bobert M. Williams and 
John S. Lucas transported in interstate commerce from 
the District of Columbia to the State of Maryland, a certain 
motor vehicle, property of Pasquale Marinelli, well knowing 
that the said motor vehicle had been theretofore stolen. 

[140] Filed February 20,1950, Harry M. Hull, Clerk. 

On this 15th day of February, 1950, came again the 

parties aforesaid, in manner as aforesaid, and the same 
jury as aforesaid in this cause, the hearing of which was 
respited yesterday; whereupon the said jury upon their 
oath say that the defendant is guilty of Violation of Sec¬ 
tion 2312, Title 18, U. S. Code as charged in the indictment; 
whereupon each and every member of the jury is asked if 
that is his or her verdict and each and every member thereof 
say that the defendant is guilty of Violation of Section 2312, 
Title 18, Ul S. Code as charged in the indictment. 

The case is referred to the Probation Officer of the Court 
and the defendant is remanded to the District Jail. 

[141] Filed March 16, 1950, Harry M. Hull, Clerk. 

On this 10th day of March, 1950 came the attorney for 
the government and the defendant appeared in person and 
by counsel, Joseph Levins, Esquire. 

It is Adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense of 
Vio. Sec. 2312, Title 18, U. S. Code as charged and the court 
having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the 
Court, 

It is Adjudged that the defendant is guilty as charged 
and convicted. 

It is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of One (1) Year 
to Three (3) Years. 
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